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STATE OF MAINE SUPERIOR COURT 
CUMBERLAND, ss. Docket No. RE-2021-0035 

PETER AND KATHY MASUCCI, et al.,) 
) 

Plaintiffs ) 
v. ) MOTION TO DISMISS FOR  

) FAILURE TO STATE A CLAIM  
JUDY’S MOODY LLC, et al.,  ) AGAINST DEFENDANTS 

) EDWARD PAGE, CHRISTINE PAGE, 
Defendants  ) JAMES LI, KIM NEWBY, and 

and  ) ROBIN HADLOCK SEELEY 
)  

AARON FREY,   ) 
Attorney General for the State of Maine  ) 

) 
Party in Interest ) 

Pursuant to M.R. Civ. P. 12(b)(6), Defendants Edward and Christine Page, James Li and 

Kim Newby, and Robin Hadlock Seeley (collectively “Defendants”) hereby move to dismiss all 

counts of the Complaint against them. In support of this Motion, Defendants state as follows. 

INTRODUCTION 

Defendants have been sued because they are alleged to have “wrongfully claimed title to 

intertidal land” and to have “harassed harvesters” by contacting state officials when rockweed 

was being harvested from their property without permission. Pl. Compl. ¶¶ 25-26, 29-30, 60. Or 

they have been sued because they allegedly “actively promote the harassment of rockweed 

harvesters” by “wrongfully claiming that landowners may deny permission for harvesters to cut 

rockweed on intertidal land” and thereby “deceptively . . . create confusion about the legal rights 

of landowners and seaweed harvesters.” Pl. Compl. ¶¶ 33-35, 62. 

Plaintiffs’ claim that Defendants are “wrongfully” holding title to intertidal land is wholly 

unsupported and contrary to hundreds of years of Law Court precedent and real estate 
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conveyancing in Maine. Fee simple ownership of intertidal land in Maine is held, absent some 

severance, by the adjacent upland property owner. Not a single court case or dissenting opinion 

states otherwise. Similarly, Plaintiffs’ claim that they can lawfully take seaweed from 

Defendants’ property without permission defies the unanimous Law Court holding issued just 

two years ago in Ross v. Acadian Seaplants, Ltd. Given the total lack of factual or legal support, 

these allegations of harassment and wrongful conduct are outrageous and without any good faith 

basis.  

Plaintiffs are apparently unhappy with the law in Maine and want to change it. But they 

are doing so by dragging Defendants into court on claims that have absolutely no support in 

existing law, nor a reasonable chance of modifying existing law. As such, Plaintiffs have failed 

to state a cause of action or identify any legal theory under which they could be granted relief. 

Under M.R. Civ. P. 12(b)(6), Plaintiffs’ Complaint must be dismissed on all counts.   

FACTUAL BACKGROUND 

Defendants are owners of coastal property in Harpswell, Friendship, and Pembroke, 

Maine. Pl. Compl. ¶¶ 25, 29, 31. Defendants Edward Page, Christine Page, James Li, and Kim 

Newby have asked seaweed harvesters to stop cutting rockweed from the intertidal land 

adjoining their upland and have contacted state officials regarding that activity. Pl. Compl. ¶¶ 26, 

30. Defendant Robin Hadlock Seeley advocates for the conservation of rockweed, including by 

making landowners aware of their rights under Ross v. Acadian Seaplants, Ltd., Pl. Compl. ¶ 32. 

The Complaint does not allege any other facts about Defendants, their property, or their conduct. 

STANDARD OF REVIEW 

“A complaint is properly dismissed when it is beyond doubt that the plaintiff is entitled to 

no relief under any set of facts that might be proven in support of the claim.” Richardson v. 
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Winthrop Sch. Dept., 2009 ME 109, ¶ 5, 983 A.2d 400, 402. The court is “not bound to accept 

the complaint's legal conclusions.” Bowen v. Eastman, 645 A.2d 5, 6 (Me. 1994). To survive a 

motion to dismiss, a complaint must “set forth elements of a cause of action or allege facts that 

would entitle the plaintiff to relief pursuant to some legal theory.” Livonia v. Town of Rome, 

1998 ME 39, ¶ 5, 707 A.2d 83, 85. The complaint “must allege facts with sufficient particularity 

so that, if true, they give rise to a cause of action; merely reciting the elements of a claim is not 

enough.” Meridian Medical Systems, LLC v. Epix Therapeutics, Inc., 2021 ME 24, ¶ 2. A 

complaint is insufficient when it “merely recites in conclusory fashion” necessary elements of a 

claim. Ramsey v. Baxter Title Co., 2012 ME 113, ¶ 7.  

ARGUMENT  

I. PLAINTIFFS’ CLAIM (Counts II and III) THAT THE STATE OWNS ALL 
INTERTIDAL PROPERTY IN MAINE FAILS TO STATE A CLAIM AS A MATTER 
OF EXISTING LAW THAT HAS BEEN SETTLED FOR CENTURIES 

Plaintiffs seek to invalidate over 370 years of established law governing title to intertidal 

land in Maine. The framework for intertidal land ownership in Maine was first codified by the 

Colonial Ordinance of 1641-1647 (“Colonial Ordinance”), which declared that “the Proprietor of 

the land adjoining” tidal waters “shall have proprietie to the low water mark.” Bell v. Town of 

Wells, 510 A.2d 509, 512 (Me. 1986) (“Bell I”). That principle has been incorporated into Maine 

common law and been continuously affirmed for centuries by courts in Maine and Massachusetts 

without a single dissenting opinion.  

Plaintiffs’ legal theory is not novel. The identical legal argument has been advanced in 

briefs filed in multiple cases before the Law Court, which has rejected or ignored it every time. 

See, e.g., Bell v. Town of Wells, 557 A.2d 168 (Me. 1989) (“Bell II”). Plaintiffs provide no new 

facts or legal argument that would distinguish the current Complaint from past attempts. 
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Plaintiffs acknowledge that their theory of state ownership of intertidal land is not the law in 

Maine. They simply assert, incorrectly, that the unbroken line of caselaw confirming private 

ownership of intertidal land is “in error.” Pl. Compl. ¶¶ 83-84, 87, 90, 98. 

Accordingly, Counts II and III of Plaintiffs’ Complaint must be dismissed because they 

are contrary to Maine law and fail to state a cause of action. 

A. Private Ownership of Intertidal Property Has Unambiguously Been the Law in 
Maine from Colonial Times to the Present 

Among the many Law Court cases that have addressed the issue, Bell I (1986) and Bell II

(1989) may contain the most thorough analysis of Maine’s framework for private ownership of 

intertidal land. After a comprehensive review of English common law, the Colonial Ordinance, 

and subsequent cases in Maine and Massachusetts, the Bell I court unanimously confirmed that:  

the Colonial Ordinance was a rule of Massachusetts common law at the time of 
the separation of Maine from Massachusetts. By force of article X, § 3 of the 
Maine Constitution and of section 6 of the Act of Separation between Maine and 
Massachusetts, it must be regarded as incorporated into the common law of 
Maine. . . . under the Colonial Ordinance the owner of the upland holds title in fee 
simple to the adjoining intertidal zone subject to the public rights expressed in the 
Ordinance. 

510 A.2d at 513-15. 

Three years later, the Bell II court reached the same conclusion, stating, “The elaborate 

legal and historical researches reflected in the extensive briefs filed with us on this second appeal 

fail to demonstrate any error in the conclusions we reached less than three years ago.” 557 A.2d 

at 171. Even so, the Bell II court engaged in its own lengthy analysis and concluded, “In sum, we 

have long since declared that in Maine, as in Massachusetts, the upland owner's title to the shore 

[is] as ample as to the upland.” Id. at 173. Referring to the same legal theories now advanced 

(again) by Plaintiffs, the Court held, “Any such revisionist view of history comes too late by at 

least 157 years.” Id. at 172. The Bell II court’s holding regarding private title to intertidal land 

0160



5 

was unanimous. See id. at 185 (Wathen, J., dissenting) (“this Court has followed the lead of 

Massachusetts in describing the rights of the riparian owner expansively in terms of fee simple 

ownership.”).  

Plaintiffs focus on the Bell cases as having “stripped the people of Maine” of intertidal 

ownership. Pl. Compl. at 2. However, the Bell cases are only two decisions in an unwavering 

body of precedent explicitly affirming that fee simple ownership of intertidal land in Maine is 

held, absent some severance, by the adjacent upland property owner. 

Addressing the ownership of intertidal land in Cape Elizabeth shortly before Maine 

became a state, the Massachusetts Supreme Judicial Court stated, “from [the time of the Colonial 

Ordinance] to the present, a usage has prevailed, which now has force as our common law, that 

the owner of lands bounded on the sea or salt water shall hold to low water mark.” Storer v. 

Freeman, 6 Mass. 435, 438 (1810). Eleven years after Maine statehood, the Law Court addressed 

the issue in Lapish v. Bangor Bank, 8 Me. 85 (1831). It was argued in Lapish that the Colonial 

Ordinance had never been in force in Maine. The Law Court rejected this contention, stating, 

“Ever since [Storer v. Freeman], as well as long before, the law on this point has been 

considered as perfectly at rest; and we do not feel ourselves at liberty to discuss it as an open 

question.” Id. at 93.  

In 1882, the Law Court again declared that private intertidal ownership was the law 

everywhere in Maine, providing compelling reasoning particularly relevant to Plaintiffs’ claims: 

[The Colonial Ordinance] has been so often and so fully recognized by the 
courts both in this State and in Massachusetts as a familiar part of the common 
law of both, throughout their entire extent, without regard to its source or its 
limited original force as a piece of legislation for the colony of Massachusetts 
Bay, that we could not but regard it as a piece of judicial legislation to do away 
with any part of it or to fail to give it its due force throughout the State until it 
shall have been changed by the proper law making power. When a statute or 
ordinance has thus become part of the common law of a State it must be regarded 
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as adopted in its entirety and throughout the entire jurisdiction of the court 
declaring its adoption. 

It is not adopted solely at the discretion of the court declaring its adoption, 
but because the court find that it has been so largely accepted and acted on by the 
community as law that it would be fraught with mischief to set it aside. 

It is not here and now a question whether this ordinance shall be adopted 
with such modifications as might be deemed proper under the circumstances of 
the country. It has been long since adopted in all its parts, acted upon by the 
whole community and its adoption declared by the courts; and now the argument 
of the plaintiff's counsel aims to have us declare either that it has not the force of 
law in certain parts of the State, or that the court may change it if satisfied that it 
does not operate beneficially under present circumstances. We cannot so view it.  

Barrows v. McDermott, 73 Me. 441, 448–49 (1882) (citations omitted). 

From Lapish to Barrows to Bell to the present, the Law Court has continuously affirmed 

this rule of private intertidal ownership for two centuries. See, e.g., Ross v. Acadian Seaplants, 

Ltd., 2019 ME 45, ¶ 12 (“The intertidal zone belongs to the owner of the adjacent upland 

property, or some other person to whom that part of the land has been transferred by the upland 

owner, subject to certain public rights.”); Britton v. Donnell, 2011 ME 16, ¶ 7 (“Under the 

common law, the land of the intertidal zone belongs to the owner of the adjacent upland 

property, subject to certain public rights.”); Andrews v. King, 129 A. 298, 299 (Me. 1925) (“The 

well-settled construction of the Colonial Ordinance, consistently adhered to by the courts of this 

state and Massachusetts, is this: That it vested the property of the flats in the owner of the upland 

in fee . . .”); State v. Leavitt, 72 A. 875, 876 (Me. 1909) (“By the colonial ordinance of 1641 of 

the Massachusetts Bay Colony, which by usage and judicial adoption is taken to be a part of the 

common law of this state, the title to the seashore between high and low water mark, not 

exceeding 100 rods, was vested in the owner of the upland.”) (internal citation omitted); 

Marshall v. Walker, 45 A. 497 (Me. 1900) (“the proprietor of the main holds the shore ... in fee, 

like other lands”); Hill v. Lord, 48 Me. 83, 94-96 (1861) (“It is argued for the defendant, with 
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apparent seriousness, that if the plaintiff owns the upland, he has no title to the flats, but that the 

latter belong to the public. . . . These flats belong to the owner of the upland, as appurtenant to 

it.”); Moulton v. Libbey, 37 Me. 472, 502 (1854) (“The colonial ordinance of 1641 was adopted 

by the Commonwealth of Massachusetts, and is common law there and in this State, with all the 

effect and force of a statute, and it has the sanction of the judicial tribunals, as having the effect 

of a valid and irrevocable grant of the fee in the soil to the riparian proprietors, subject only to 

the express reservations contained therein.”) (Hathaway, J., dissenting on other grounds); 

Deering v. Proprietors of Long Wharf, 25 Me. 51, 64 (1845) (“By the colonial ordinance of 

1641, which is a part of our law, it is declared, that in all creeks, coves and other places about 

and upon salt water, where the sea ebbs and flows, the proprietor of the lands adjoining, shall 

have propriety to the low water mark”) (internal quotations omitted); Moore v. Griffin, 22 Me. 

350, 355 (1843) (“The plaintiff having thus established his title to the farm as bounded upon the 

river, the ordinance of 1641 declares, that the proprietor of the land adjoining shall have 

propriety to the low water mark . . .”) (internal quotations omitted). 

Accordingly, there is not a scintilla of uncertainty in the law on this issue.  

B. Plaintiffs’ Legal Theory for Statewide Intertidal Ownership Has Been Addressed 
and Rejected by the Law Court, and Continues to Lack Merit 

Plaintiffs argue without support that the Maine Law Court has been getting it wrong for 

hundreds of years in every single case discussed above. Plaintiffs allege that the Colonial 

Ordinance did not grant title, but rather a “license” to the adjoining upland owner. Pl. Compl. ¶ 

70. Plaintiffs allege that, even if the Colonial Ordinance did grant title to the adjoining upland 

owner, under the “equal footing” doctrine such title was extinguished when Maine became a 

state. Pl. Compl. ¶¶ 81, 97-98. Plaintiffs allege that the chain of Law Court decisions cited above 

“lacked any constitutional or statutory authority” and constituted impermissible “judicial 
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legislation.” Pl. Compl. ¶¶ 83-84, 104. These arguments have already been made to and rejected 

by the Law Court. The Bell II Court stated: 

[t]he brief of the amici curiae contends that the State of Maine on coming into the 
Union on separation from Massachusetts “obtained title to its intertidal lands under 
the ‘equal footing’ doctrine,” a doctrine that has been most recently discussed by the 
United States Supreme Court in Phillips Petroleum Co. v. Mississippi. Any such 
revisionist view of history comes too late by at least 157 years.  

Bell II, 557 A.2d at 172 (citing Lapish, 8 Me. at 93). The amicus curiae referred to in Bell was 

Orlando Delogu, a plaintiff and a signatory of the Complaint in this action. In between Bell II

and now, Mr. Delogu has submitted amicus briefs making the same legal argument in at least 

three Law Court appeals. See Almeder, 2019 ME 151; McGarvey, 2011 ME 97; Flaherty v. 

Muther, 2011 ME 32. In none of those cases did the Court find a reason to revisit Mr. Delogu’s 

arguments.    

Plaintiffs’ principal theory for state ownership of intertidal land is the claim that, under 

the equal footing doctrine, “Upon statehood, the state gains title within its borders to the beds of 

waters then navigable, or tidally influenced.” Pl. Compl. ¶¶ 97. Plaintiffs omit that this general 

concept does not apply where particular states, for example Maine and Massachusetts, elected to 

alter the framework for intertidal property rights. See, e.g., Phillips Petroleum Co. v. Mississippi, 

484 U.S. 469, 475 (1988) (“it has been long established that the individual States have the 

authority to define the limits of the lands held in public trust and to recognize private rights in 

such lands as they see fit. Some of the original States, for example, did recognize more private 

interests in tidelands than did others of the 13—more private interests than were recognized at 

common law, or in the dictates of our public trusts cases.”) (citing Shively v. Bowlby, 152 U.S. 1, 

26 (1894). 
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The Law Court easily made this distinction when it addressed the question in Bell II. 

“The Phillips Petroleum decision in 1988 in no way contradicts the plain and carefully explained 

decision in 1893 in Shively v. Bowlby, that Massachusetts and Maine had much earlier exercised 

their statehood powers over their intertidal lands and had adopted rules of real property law very 

different from those prevailing in many other states.” 557 A.2d at 172–73. Accordingly, 

Plaintiffs’ central support for state ownership of intertidal land, the “equal footing” doctrine, is 

inapplicable in Maine, as held by the Law Court in 1989.  

Similarly, Plaintiffs’ claim that the Maine Judiciary has been violating the separation of 

powers doctrine for 200 years, Pl. Compl. ¶ 104, is without merit. Plaintiffs describe the 

numerous Law Court decisions addressing common law intertidal property rights as “judicial 

legislation” that is “lacking any constitutional or statutory authority.” Pl. Compl. ¶ 83. In reality, 

all of the cases discussed above are examples of core judicial activity, namely the adjudication of 

concrete property rights disputes between parties to litigation based on the interpretation of case 

law, statute, and constitution. Plaintiffs’ proposed remedy for what they allege is unconstitutional 

overreach by the judiciary is for the court to now reverse centuries of property law by issuing a 

declaration of “statewide effect” that would invalidate “the property interests of upland owners 

not party to these proceedings.” Pl. Compl. ¶ 94. A fair reading of the Complaint indicates that 

Plaintiffs are seeking rather than aggrieved by “judicial legislation.” 

Plaintiffs are correct in one aspect: Changing the fundamental law governing the 

ownership of land along the entire coast of Maine is better left to the political and legislative 

process, within allowable constitutional parameters. The Law Court has explicitly articulated the 

mandate of separation of powers with respect to judicial action specifically related to the policy 

goal of expanding public rights in the intertidal zone: 
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The solution [to beach access] under our constitutional system, however, is for the 
State or municipalities to purchase the needed property rights or obtain them by 
eminent domain through the payment of just compensation, not to take them 
without compensation through legislative or judicial decree redefining the scope 
of private property rights. 

Bell II, 557 A.2d at 180. 

Because Plaintiffs’ claim that title to all intertidal land in Maine is held by the state is 

contrary to centuries of completely settled law and has been heard and rejected by the Law 

Court, Plaintiffs fail to “set forth elements of a cause of action that would entitle them to relief 

pursuant to some legal theory.” Accordingly, Counts II and III of Plaintiffs’ Complaint must be 

dismissed pursuant to M.R. Civ. P. 12(b)(6). 

II. PLAINTIFFS’ UNSUPPORTED LEGAL CONCLUSIONS REGARDING 
EXPANSION OF THE PUBLIC TRUST DOCTRINE (Count IV) FAIL TO STATE A 
CLAIM 

Without reference to any set of facts, Plaintiffs assert that the Maine public trust doctrine 

“extends to whatever the state sees fit to allow and regulate exercising its sovereign police power 

and through its own legislative and regulatory processes.” Pl. Compl. ¶ 106. This sweeping legal 

conclusion is untethered to any actual case or controversy and untethered to Maine law on the 

issue. See Ross v. Acadian Seaplants, Ltd., 2019 ME 45. The Ross Court engaged in an 

exhaustive discussion of the current and potential scope of the public’s rights to use the intertidal 

zone under the state’s public trust doctrine. Under the broadest possible reading, Ross did not 

explore the idea that the public’s rights were co-extensive with the state’s police power. 

However, Ross did unanimously hold that, under any conceivable framework for the 

public trust doctrine, the public does not have the right to harvest rockweed growing on someone 

else’s property. Id. ¶¶ 33, 43. Thus, Plaintiffs’ baseless legal conclusion about the scope of the 
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public trust doctrine does not support the allegations that Defendants have wrongfully prevented 

unnamed seaweed harvesters from cutting rockweed on Defendants’ property.  

The court is “not bound to accept the complaint’s legal conclusions.” Bowen v. Eastman, 

645 A.2d 5, 6 (Me. 1994). The Superior Court is of course bound by the Law Court regarding the 

scope of the public trust doctrine. See Flaherty v. Muther, 2009 WL 2703667 (Me. Super. Ct., 

July 30, 2009) (“The State's request for expanding public trust rights in the intertidal zone does 

not fall on deaf ears; however, this Court is bound by precedent. Accordingly, the public trust 

rights in the intertidal zone are limited to fishing, fowling and navigation.”) (Crowley, J.). 

The Complaint is devoid of facts or law that would entitle Plaintiffs to relief pursuant to 

some legal theory about the scope of the Maine public trust doctrine. Accordingly, Count IV of 

Plaintiffs’ Complaint must be dismissed pursuant to M.R. Civ. P. 12(b)(6). 

III. PLAINTIFFS’ CONCLUSORY ALLEGATIONS REGARDING DEFENDANTS’ 
CHAIN OF TITLE (Count V) ARE INSUFFICIENT TO STATE A CLAIM 

Plaintiffs’ claims regarding Defendants’ chain of title are similarly devoid of any 

concrete facts that could result in relief being granted. In a declaratory judgment action regarding 

title, the burden is on the plaintiff to show better title than the defendant. Bell I, 510 A.2d at 515 

(“The plaintiffs in the instant case have the burden of proving title in themselves both to the 

intertidal zone and the upland.”); Hodgdon v. Campbell, 411 A.2d 667, 671 (Me. 1980). 

Plaintiffs in this case fail to allege that they hold any title at all to Defendants’ property. 

Plaintiffs’ sole factual allegations under Count V are that “Defendants each hold title to 

certain parcels of land in a chain of title dating back to an original conveyance from the 17th

Century” and that “The original conveyances do not, and never did make reference to the ocean, 

cove, sea, or river.” Pl. Compl. ¶¶ 109-10. These allegations, even when accepted as true, are so 

generic that they arguably apply to every piece of property in the state of Maine. They are 
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conclusions with no underlying fact. Plaintiffs do not allege any facts specific to Defendants’ 

deeds or chain of title. Plaintiffs do not identify the specific property for which they are disputing 

title. Plaintiffs do not allege any facts specific to Plaintiffs’ or anyone else’s claim of title to the 

property at issue. Plaintiffs do not identify any specific title instruments or any relevant language 

that those instruments might contain. Plaintiffs merely state general principles of law related to 

deed construction. Pl. Compl. ¶¶ 107-08.  

Count V of the Complaint doesn’t meet even the liberal notice-pleading standard under 

Maine law. A complaint is insufficient when it “merely recites in conclusory fashion” necessary 

elements of a claim. Ramsey, 2012 ME 113, ¶ 7. A complaint must “allege facts sufficient to 

demonstrate that the complaining party has been injured in a way that entitles him or her to 

relief.” America v. Sunspray Condo. Ass'n, 2013 ME 19, ¶ 20. 

With respect to Count V, Plaintiffs have failed to “allege facts with sufficient 

particularity so that, if true, they give rise to a cause of action.” Meridian Medical Systems, 2021 

ME 24, ¶ 2. Accordingly, Count V of Plaintiffs’ Complaint must be dismissed pursuant to M.R. 

Civ. P. 12(b)(6). 

IV. PLAINTIFFS CANNOT MAINTAIN A DECLARATORY JUDGEMENT ACTION 
(Count I) BECAUSE THEY LACK STANDING AND THERE IS NO JUSTICIABLE 
CONTROVERSY 

The Maine Declaratory Judgements Act “may be invoked only where there is a genuine 

controversy.” Patrons Oxford Mut. Ins. Co. v. Garcia, 1998 ME 38, ¶ 4. The genuine 

controversy must also be justiciable. A justiciable controversy is “a claim of right buttressed by a 

sufficiently substantial interest to warrant judicial protection.” Sch. Comm. of Town of York v. 

Town of York, 626 A.2d 935, 942 (Me. 1993) (“Justiciability requires two elements: (1) a real 
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and substantial controversy and (2) a plaintiff with standing to raise the issues.”). Plaintiffs have 

neither raised a genuine controversy, nor have they alleged standing to sue. 

As discussed above in Sections I-III, Plaintiffs have not identified a live legal issue or an 

operative set of facts that the court could properly adjudicate. To the extent there is 

“controversy,” it is solely the result of Plaintiffs’ unwillingness to acknowledge the holdings of 

the Maine judiciary. There is no genuine legal controversy here for the purpose of invoking the 

Declaratory Judgments Act. 

Plaintiffs also lack standing. For Plaintiffs to have standing to challenge Defendants’ title 

to intertidal land, they must allege some protected legal interest of their own in the disputed 

property. Lamson v. Cote, 2001 ME 109, ¶ 11. For example, “An abutter of property that is in 

dispute, who presents a good faith claim of title or of a statutorily or equitably created interest in 

the disputed property, has standing to litigate the existence of that interest.” Id. ¶ 12. With 

respect to Defendants’ property, the Complaint is devoid of any such allegation. Plaintiffs do not 

“present a good faith claim of title” or other interest in Defendants’ intertidal land. Plaintiffs do 

not allege that they themselves hold title to or any other property right. Plaintiffs allege that title 

to Defendants’ intertidal property is held by the State of Maine. Pl. Compl. ¶ 99. Plaintiffs fail to 

identify any statutory or common law private right of action that would give them the right to 

enforce property rights allegedly held by the state.  

To the extent that Plaintiffs are alleging that they have a legally protected interest to 

harvest rockweed growing on and attached to Defendants’ intertidal land, that allegation is 

obviously contrary to Maine law. In Ross v. Acadian Seaplants, Ltd., decided just over two years 

ago, the Law Court held that “rockweed attached to and growing in the intertidal zone is the 

private property of the adjacent upland landowner. Harvesting rockweed from the intertidal land 
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NOTICE 

Any opposition to this motion must be filed not later than twenty-one (21) days from 
the date this motion was filed pursuant to Rule 7(c) of the Maine Rules of Civil Procedure.  
Failure to file a timely opposition will be deemed a waiver of all objections to the motion, 
which may be granted without further notice or hearing. 
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Title to Real Estate is Involved 

 Pursuant to M.R. Civ. P. 12(b)(6), Defendant Ocean 503 LLC (“Ocean 503” or 

“Defendant”) moves for the dismissal of the April 22, 2021 Complaint for Declaratory Judgment 

Affirming Maine’s Title to Its Intertidal Lands in Trust for the Public Except for Discrete Parcels 

Alienated to Facilitate Marine Commerce (the “Complaint”) of Plaintiffs Peter and Kathy 

Masucci, Robert Morse, George Seaver, Greg Tobey, Bonnie Tobey, Hale W. Miller, John W. 

Grotton, LeRoy Gilbert, Jake Wilson, Dan Harrington, Orlando and Judith Delogu, William 

Connerney, William M. Griffiths and Sheila A. Jones, Susan Domizi, Dr. Brian Beal, Charles 

and Sandra Radis, Amanda Moeser, Chad Coffin, and Lori and Tom Howell (collectively, 

“Plaintiffs”). As set forth more fully below, Plaintiffs do not have standing to assert a claim of 

fee ownership of intertidal lands on behalf of the State of Maine. Furthermore, even if Plaintiffs 

do have standing, Plaintiffs have not set forth a cause of action nor alleged facts entitling them to 
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relief because it is settled law that (1) intertidal land is owned by the owner of the adjacent 

upland; and (2) the public trust doctrine does not extend limitlessly to include Plaintiffs’ uses.  

As such, this Court should dismiss the Complaint with prejudice. 

I. BACKGROUND 

 On April 22, 2021, Plaintiffs filed a five-count Complaint seeking a declaratory 

judgment, requesting the Court to declare that: (1) “[t]he State of Maine holds title to all 

intertidal land, in trust for the public, without limitation to fishing, fowling, and navigation”; (2) 

“Maine entered the Union on an equal footing will [sic] all other states, and consequently holds 

title to its intertidal land”; and (3) the Maine Legislature alone may alienate state intertidal land 

and such alienation cannot be accomplished by “judicial legislation” or “by adhering to pre-

statehood Massachusetts case law.”1 (Compl. pp. 21-22.)  

 Plaintiffs are individuals who engage or seek to engage in various activities on intertidal 

lands, including “enjoying Maine’s beaches” (Compl. ¶¶ 1, 9, 10, 14); harvesting seaweed 

(Compl. ¶¶, 2-8, 11-13); conducting research (Compl. ¶ 15); and harvesting clams and shellfish 

(Compl. ¶¶ 18, 19). Plaintiffs’ request for declaratory judgment stems from what they perceive to 

be “Defendants’ unlawful claims to title over Maine’s intertidal land,” (Compl. ¶ 2), which they 

contend interferes with their livelihood and prevents Plaintiffs from exercising their rights to the 

intertidal lands. (Compl. ¶¶ 1, 2).   

 Specific to Ocean 503, Plaintiffs allege that Defendant wrongfully “claims title to 

intertidal land abutting its property in [Wells, Maine] . . .  by posting signs on its property that 

say ‘Moody Beach is a Private Beach to the low watermark. No Loitering’”, and that these signs 

 
1 The specific counts alleged in the Complaint are as follows: Count I – Declaratory Judgment; Count II – The 

alienation of all Maine intertidal land violates Article IV, §§ 1-3 of the United States Constitution – The Equal 

Footing Doctrine; Count III - The alienation of all Maine intertidal land by the Judicial Branch of government 

violates the Maine Constitution; Count IV – The “Public Trust” extends beyond fishing, fowling, and navigation; 

and Count V – The Defendants Do Not Hold Title to the Intertidal Land. 
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are designed to “create an intimidating environment and to unlawfully prohibit the public from 

enjoying a public beach”. (Compl. ¶¶ 23-24.) Plaintiffs do not specifically allege that Ocean 503 

has prevented Plaintiffs from accessing or using the intertidal land in dispute.2 (Compl. ¶¶ 1-

111.)  

II. LEGAL STANDARD 

 A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of a claim. State v. 

Weinschenk, 2005 ME 28, ¶ 10, 868 A.2d 200; M.R. Civ. P. 12(b)(6) (providing for dismissal for 

“failure . . . to state a claim upon which relief can be granted.”). In determining whether a 

pleading is sufficient, the material allegations of the pleading are taken as true, but the court is 

“not bound to accept the [pleading’s] legal conclusions.” Seacoast Hangar Condo. II Ass’n v. 

Martel, 2001 ME 112, ¶ 16, 775 A.2d 1166 (quoting Bowen v. Eastman, 645 A.2d 5, 6 (Me. 

1996)). Rather, “[t]he [pleading] must allege facts with sufficient particularity so that, if true, 

they give rise to a cause of action; merely reciting the elements of a claim is not enough.”  

America v. Sunspray Condo. Ass’n, 2013 ME 19, ¶ 13, 61 A.3d 1249; see also Burns v. 

Architectural Doors & Windows, 2011 ME 61, ¶ 17, 19 A.3d 823 (“A party may not, therefore, 

proceed on a cause of action if that party’s complaint has failed to allege facts that, if proved, 

would satisfy the elements of the cause of action.”). Alternatively, the pleading “must allege[ ] 

facts that would entitle the plaintiff to relief pursuant to some legal theory.” Napieralski v. Unity 

Church of Greater Portland, 2002 ME 108, ¶ 4, 802 A.2d 391 (affirming dismissal of a 

complaint based on a legal theory that required changing current law). “The legal sufficiency of a 

complaint challenged pursuant to M.R. Civ. P. 12(b)(6) is a question of law.’” Bean v. 

Cummings, 2008 ME 18, ¶ 7, 939 A.2d 676. 

 
2 Ocean 503 has, in fact, never actively prevented any of the Plaintiffs from reasonably accessing, enjoying, or using 

the intertidal land on its property and has never made any intentional efforts to intimidate members of the public or 

unlawfully prohibit access to the beach area. 
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III. ARGUMENT 

A. Plaintiffs Do Not Have Standing To Assert State Ownership Of The 

Intertidal Zone 

 

Before addressing the merits of Plaintiffs’ claims, it must be noted that Plaintiffs cannot 

satisfy the threshold requirement of standing. Lamson v. Cote, 2001 ME 109, ¶ 11, 775 A.2d 

1134 (“[S]tanding is a threshold issue bearing on the court’s power to adjudicate disputes.”) 

(quoting Franklin Prop. Trust v. Foresite, Inc., 438 A.2d 218, 220 (Me.1981)).  

 “Unless a party has standing to sue, that party’s complaint is properly dismissed.” Estate 

of Robbins v. Chebeague & Cumberland Land Tr., 2017 ME 17, ¶ 10, 154 A.3d 1185, 1189 

(citing Nevin v. Union Tr. Co., 1999 ME 47, ¶¶ 41–42, 726 A.2d 694). Maine’s “standing 

jurisprudence is prudential, rather than constitutional.” Roop v. City of Belfast, 2007 ME 32, ¶ 7, 

915 A.2d 966 (internal citations and quotations omitted). While the Declaratory Judgments Act, 

14 M.R.S. §§ 5951-63, is to be construed liberally to allow for “a binding judicial determination 

of [the parties’] legal rights, status or relations”, Hodgdon v. Campbell, 411 A.2d 667, 669 (Me. 

1980) (emphasis added); see also Bell v. Town of Wells, 510 A.2d 509, 515 (Me. 1986), “[t]he 

basic premise underlying the doctrine of standing is to ‘limit access to the courts to those best 

suited to assert a particular claim.’” Roop, 2007 ME 32, ¶ 7, 915 A.2d 966 (quoting Halfway 

House, Inc. v. City of Portland, 670 A.2d 1377, 1380 (Me.1996)).   

“The ‘gist of the question of standing’ is whether the party seeking review has a 

sufficient personal stake in a justiciable controversy to assure the existence of that ‘concrete 

adverseness’ that facilitates diligent development of the legal issues presented.” Halfway House, 

Inc. v. City of Portland, 670 A.2d 1377, 1380 (Me. 1996) (citing Flast v. Cohen, 392 U.S. 83, 99, 

88 S.Ct. 1942, 1952, 20 L.Ed.2d 947 (1968)). In order to bring a declaratory judgment action, the 

plaintiff, at minimum, must be “interested” in the subject matter of the action. 14 M.R.S. § 5954.  
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More specifically, the plaintiff must have a “judicially protected interest” at stake. See Smith v. 

Allstate Ins. Co., 483 A.2d 344, 346–47 (Me. 1984). 

Here, Plaintiffs seek a declaratory judgment that, inter alia, the State of Maine owns the 

intertidal zones at issue and holds such intertidal lands in trust for the benefit of the public, and 

that the public’s rights are not limited to fishing, fowling, and navigation. As such, this case 

presents two distinct issues: that of (1) fee ownership, the jus privatum, of the intertidal lands 

adjoining Defendants’ shorefront properties; and (2) the public’s rights, the jus publicum, to use 

those intertidal lands. And while some Plaintiffs may have standing to request a declaration of 

the scope of their own rights to use the intertidal zone, it is clear that Plaintiffs do not have 

standing to assert, on behalf of the State of Maine, a claim of fee ownership of the intertidal zone. 

Cf. Almeder v. Town of Kennebunkport, No. RE-09-111, 2010 WL 9049227 (Me. Super. Aug. 

17, 2010) (vacated on other grounds) (“While the Town of Kennebunkport or the State of Maine 

clearly have standing to raise this claim as the public’s representative, it is far less clear that the 

Harrises are similarly situated. They are private citizens who lack standing to litigate claims on 

behalf of the general public.”). Plaintiffs, as private citizens, lack standing to bring this claim on 

behalf of the State and, by extension, the general public. See id.   

Stated plainly, Plaintiffs have no “judicially protected interest” in the fee ownership of 

the intertidal zone, and as such, they are not “best suited” to assert the State’s claim of title to the 

intertidal lands at issue here. If a claim is to be made, it is the State’s to make, and not that of the 

Plaintiffs. Any claim of fee ownership of the intertidal land must be asserted by the State itself.  

Therefore, Plaintiffs’ claim for declaration of State ownership of the intertidal lands must be 

dismissed due to a lack of standing. 
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B. Plaintiffs’ Claim Regarding State Ownership Of The Intertidal Zone Fails As 

A Matter Of Law 

 

Even assuming arguendo that Plaintiffs have standing to assert the State’s ownership of 

the intertidal zone, the claim still fails as a matter of law. There is no legal basis to assert State 

ownership of the intertidal land. The law in this area has long been settled. “In Maine, we have 

always recognized private ownership of the intertidal land as a part of our common law.” 

McGarvey v. Whittredge, 2011 ME 97, ¶ 23, 28 A.3d 620 (emphasis added); see also, e.g., Ross 

v. Acadian Seaplants, Ltd., 2019 ME 45, ¶ 12, 206 A.3d 283 (“The intertidal zone belongs to the 

owner of the adjacent upland property, or some other person to whom that part of the land has 

been transferred by the upland owner”); Britton v. Donnell, 2011 ME 16, ¶ 7, 12 A.3d 39, 42 

(“Under the common law, the land of the intertidal zone belongs to the owner of the adjacent 

upland property, subject to certain public rights.”); Bell v. Town of Wells, 557 A.2d 168, 173 

(Me. 1989) (“[W]e have long since declared that in Maine, as in Massachusetts, the upland 

owner’s title to the shore [is] as ample as to the upland.”) (internal quotations omitted) 

(hereinafter “Bell II”); Bell v. Town of Wells, 510 A.2d 509, 515 (Me. 1986) (“[T]he owner of the 

upland holds title in fee simple to the adjoining intertidal zone subject to the public rights 

expressed in the [Colonial] Ordinance.”) (hereinafter “Bell I”); Matthews v. Treat, 75 Me. 594, 

598 (1884); Duncan v. Sylvester, 24 Me. 482, 486 (1844).   

As the Law Court has explained: 

Long before 1820 it was established in the common law of Massachusetts, 

applicable to its entire territory including the District of Maine, that the owner of 

shoreland above the mean high water mark presumptively held title in fee to 

intertidal land subject only to the public's right to fish, fowl, and navigate. See 

Storer v. Freeman, 6 Mass. 435 (1810) (Parsons, C.J.) (involving land in Cape 

Elizabeth in the District of Maine). That rule of law governing titles to intertidal 

land had its origin in the Colonial Ordinance of 1641–47 of the Massachusetts 

Bay Colony and long before the separation of Maine was received into the 

common law of Massachusetts by long usage and practice throughout the 
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jurisdiction of the Commonwealth. Id. at 438. Then, by force of article X, section 

3 of the Maine Constitution, that property rule was confirmed as the law of the 

new State of Maine. 

 

Bell II, 557 A.2d at 171. In short, “the legal regime governing the ownership of intertidal land 

was firmly established in the District of Maine prior to Statehood.” Id. at 176. 

Nevertheless, Plaintiffs argue that upon admission into the Union in 1820, Maine entered 

on equal footing and therefore the State “gain[ed] title within its borders to the beds of waters 

then navigable, or tidally influenced”. (Compl. ¶¶ 79-80.) Plaintiffs contend that: 

Applying the Equal Footing Doctrine to claims of title to intertidal lands the 

United States Supreme Court has consistently held that upon statehood, the state 

gains title within its borders to the beds of waters then navigable, or tidally 

influenced and that title to intertidal land never used for commercial wharfing out 

purposes either remains in the hands of the state or is subject to the state’s right of 

re-entry to reclaim its unrelinquished title. 

 

(Compl. ¶ 80.) Therefore, Plaintiffs assert, “[t]o the extent any legal title was conveyed by 

operation of the Colonial Ordinance, such legal title was extinguished upon Maine’s entry into 

the Union on an equal footing with all other states.” (Compl. ¶ 81.) 

But in Bell II, the Law Court directly addressed the equal footing doctrine as it relates to 

the intertidal zone in Maine and rejected the very argument posed by Plaintiffs here, stating that: 

The brief of the amici curiae contends that the State of Maine on coming into the 

Union on separation from Massachusetts “obtained title to its intertidal lands 

under the ‘equal footing’ doctrine,” a doctrine that has been most recently 

discussed by the United States Supreme Court in Phillips Petroleum Co. v. 

Mississippi, 484 U.S. 469, 108 S.Ct. 791, 98 L.Ed.2d 877 (1988). Any such 

revisionist view of history comes too late by at least 157 years. See Lapish v. 

Bangor Bank, 8 Me. at 93 (1831). Prior to separation the Commonwealth of 

Massachusetts had already granted to the upland owners fee title in the intertidal 

land within its entire territory including the District of Maine. Contrary to the 

amicus argument, there was nothing in the pre–1820 Massachusetts common law 

governing title to the intertidal zone that was repugnant to the constitution of the 

new State. As already noted, in absence of such repugnance, article X, section 3 

of the Maine Constitution declared that all laws in force in the District of Maine 

in 1820 would remain in force in the new State. 
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Bell II, 557 A.2d at 172. Given this decision, there is simply no merit to Plaintiffs’ argument that 

the equal footing doctrine provides a basis to assert State ownership of the intertidal zone.  

 Undeterred, Plaintiffs also allege that the Law Court engaged in impermissible judicial 

legislation by holding that the intertidal zone is owned in fee by the upland property owners.  

Plaintiffs contend that “[t]he Maine Supreme Judicial Court in 1831, 1910, and again in 1989, 

lacking any constitutional or statutory authority, proclaimed the legal efficacy of the Colonial 

Ordinance as a form of ‘judicial legislation.’” Compl. ¶ 83.) This allegation is similarly 

misplaced.   

 As the Law Court explained in Bell I, the Court, at no time has held that the Colonial 

Ordinance maintains efficacy as positive statutory law in the State of Maine, but rather, has 

consistently found that the principles contained therein (i.e., upland owners’ fee interest in the 

intertidal zone) had been in use and relied upon for so long (long before Maine achieved 

statehood) that they were to be “regarded as incorporated into the common law of Maine.” Bell I, 

510 A.2d at 514.3 “When Maine achieved statehood in 1820, the Act of Separation and the 

Maine Constitution incorporated Massachusetts common law into Maine law.” McGarvey v. 

Whittredge, 2011 ME 97, ¶ 31, 28 A.3d 620. “Both the origin of the private ownership of 

intertidal land and the public's right to use that land are a matter of common law.” Id. at ¶ 9. The 

Court’s application of common law is, and always has been, well within the sphere of authority 

 
3 In 1882, the Court explained that the Colonial Ordinance “has been so often and so fully recognized by the courts 

both in this State and in Massachusetts as a familiar part of the common law of both, throughout their entire extent, 

without regard to its source or its limited original force as a piece of legislation for the colony of Massachusetts Bay, 

that we could not but regard it as a piece of judicial legislation to do away with any part of it or to fail to give its 

due force . . . until it shall have been changed by the proper law making power.” Barrows v. McDermott, 73 Me. 

441, 448 (1882) (emphasis added). 

 

0179



 

{P1889731.11} - 9 - 
  

and power of the courts in this State. As such, Plaintiffs’ “judicial legislation” claim is without 

merit.4  

 In sum, even accepting the material allegations of the Complaint as true, the Complaint 

fails to allege facts that entitle Plaintiffs to relief under the applicable precedent. The law has 

long been settled in this area: Defendants, not the State, hold title in fee to the intertidal land 

adjacent to their upland property. For this reason, this Court must dismiss the Complaint.  

C. Plaintiffs’ Claim Regarding The Scope Of the Public Trust Doctrine5 Fails 

As A Matter Of Law 

 

Plaintiffs also seek a declaration from this Court that “[t]he State of Maine holds title to 

all intertidal land, in trust for the public, without limitation to fishing, fowling, and navigation”. 

(Compl. p. 21.) They argue that “[t]he public trust extends beyond fishing, fowling, and 

navigation and includes all activities and uses a state would normally allow and regulate on any 

other public land and waterway.” (Compl. ¶ 74) (emphasis added). “To the extent the Colonial 

Ordinance has any legal effect in Maine,” Plaintiffs argue, “the public trust extends to whatever 

the state sees fit to allow and regulated exercising its sovereign police power . . . .”  (Compl. ¶¶ 

105-106.) This claim too fails as a matter of law; the issue has already been conclusively decided 

by this State’s highest court.  

 
4 Moreover, much like the Law Court found in Bell II with respect to the equal footing doctrine, Plaintiffs’ allegation 

that the Court engaged in impermissible judicial legislation beginning in 1831 comes more than 150 years too late.   

 
5 Throughout this Motion, we refer to the public’s rights within the intertidal zone as “public trust rights” or “the 

public easement”. It should be noted that the Law Court frequently uses the term “public trust rights”, but has stated 

that “we characterized the public right under the Colonial Ordinance to use the intertidal zone for navigation and 

fishing to be an easement. . . . Characterizing the public right to use the intertidal zone as a public easement is in 

accord with the doctrine, long accepted in Maine, that the public at large is capable of acquiring a non-possessory 

interest in land.” Bell v. Town of Wells, 510 A.2d 509, 516-17 (Me. 1986). The Court has not characterized the 

upland owners as “trustees” of intertidal land holding said land in trust for the benefit of the public. In fact, the Court 

expressly declined to do so. See id. at 517. Use of the term “public trust rights” is not to connote that the public in 

Maine have the same rights to use the intertidal zone as does the public in states, such as Connecticut, where the 

state owns the intertidal zone in trust for the public. See McGarvey v. Whittredge, 2011 ME 97, ¶ 17, 28 A.3d 620.  
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Under Maine law, the public trust doctrine protects the public’s right of “access to the 

ocean and tidal region” because “the public has a right to use the ocean itself, subject to certain 

governmental regulation.” McGarvey v. Whittredge, 2011 ME 97, ¶ 12, 28 A.3d 620. While the 

upland owner owns the intertidal zone in fee, the doctrine provides that ownership is subject to 

“the public trust rights generally . . . articulated in terms of activities that involve or are 

incidental to obtaining sustenance or economic benefits through the harvesting of the sea, usually 

summarized as fishing, fowling, and navigation.” Id. at ¶ 20.  

 In Bell II, the Law Court expressly held that the scope of the public trust doctrine is, in 

fact, limited to the activities of fishing, fowling, and navigation. Bell II, 557 A.2d at 173 (Me. 

1989). In doing so, the Court explained: 

The Colonial Ordinance as received into the common law of Maine and 

Massachusetts reserved out of the fee title granted to the upland owner a public 

easement only for fishing, fowling, and navigation. We have held that the public 

may fish, fowl, or navigate on the privately owned land for pleasure as well as for 

business or sustenance, Barrows v. McDermott, 73 Me. at 449; and we have in 

other ways given a sympathetically generous interpretation to what is 

encompassed within the terms “fishing,” “fowling,” and “navigation,” or 

reasonably incidental or related thereto. . . . We have never, however, decided a 

question of the scope of the intertidal public easement except by referring to the 

three specific public uses reserved in the Ordinance. The terms “fishing,” 

“fowling,” and “navigation,” liberally interpreted, delimit the public's right 

to use this privately owned land. 

 

Id. (emphasis added). By issuing this holding, the Law Court dismissed the same argument 

advanced by Plaintiffs – i.e., that the public rights of fishing, fowling, and navigation are not 

exclusive, and that the listing does not exhaust the public rights retained by the common law out 

of the property interest vested in the upland owner. Id. at 173-74. The Law Court reasoned: 

Over a century ago, this court emphatically rejected the argument “that the court 

may change [that legal regime] if satisfied that it does not operate beneficially 

under present circumstances.” Barrows v. McDermott, 73 Me. at 449. The judicial 

branch is bound, just as much as the legislative branch, by the constitutional 
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prohibition against the taking of private property for public use without 

compensation. 

 

Id. at 176.   

Plaintiffs will undoubtedly point to the fact that in recent decisions examining Maine’s 

public trust doctrine, a split has emerged among the justices of the Law Court as to which 

activities are permitted under the public trust, with some justices believing that public activity is 

restricted to fishing, fowling, and navigation, and other justices positing that the doctrine allows 

for activities that fall within “a reasonable balance between private ownership of the intertidal 

lands and the public's use of those lands.” Ross v. Acadian Seaplants, Ltd., 2019 ME 45, ¶¶ 15-

18, 206 A.3d 283; see generally, McGarvey v. Whittredge, 2011 ME 97, 28 A.3d 620. Despite 

this discussion, however, Bell II, which holds that the scope of the public trust doctrine is limited 

to fishing, fowling and navigation, remains the controlling law on this issue. See Ross, 2019 ME 

45, ¶ 39, 206 A.3d 283 (Saufley, C.J., concurring in part) (acknowledging that the split 

concurrences in McGarvey resulted in “leaving in place the jurisprudence” of Bell II). 

Moreover, to the extent that there is anything unsettled about the public trust doctrine 

under Maine common law, even the broadest interpretation of the public trust doctrine does not 

reach as far as Plaintiffs’ request. For example, despite Plaintiffs’ contention that they should be 

allowed to harvest seaweed from intertidal lands, the Law Court has already expressly held in 

multiple opinions spanning centuries that such activity does not fall within even the broadest 

interpretation of the doctrine. See, e.g., Ross, 2019 ME 45, ¶ 30, 206 A.3d 283 (“In formulating 

that [reasonable balance] standard, the dissent drew on a collection of our cases, including Hill v. 

Lord, 48 Me. 83, 96 (1861), which prohibited the removal of seaweed from intertidal lands 

belonging to another. Bell II, 557 A.2d at 185-89. It is significant here that even a broad view of 

the public trust rights explained in the Bell II dissent does not encompass the harvesting of 

0182



 

{P1889731.11} - 12 - 
  

seaweed.”). Furthermore, the Court has consistently taken a case-by-case approach to analyzing 

whether the public’s rights include a disputed activity or use. It has never interpreted the public 

trust doctrine to encompass the general right to “enjoy[ ] free and unfettered access”, (Compl. ¶ 

9), to Maine beaches. As with the requested relief of declaration of the State’s fee ownership of 

the intertidal zone, Plaintiffs’ request with regards to the public trust doctrine would require 

overturning more than one hundred fifty years of Maine common law precedent.6  

In sum, Maine law on this issue has been conclusively decided by the Law Court, and 

does not support the relief requested by Plaintiffs. As such, this Court should dismiss the 

Complaint.   

D. Plaintiffs’ Claim That Defendants Do Not Hold Title Fails As A Matter Of 

Law 

 

 Lastly, Plaintiffs allege that “Defendants . . . do not hold title to the intertidal lands 

adjacent to their property.” (Compl. ¶ 111.)  Plaintiffs contend that the original conveyances for 

Defendants’ properties omitted the intertidal zone due to the fact that they lacked references to 

“the ocean, cove, sea, or river.” (Compl. ¶ 110.) Notably, Plaintiffs do not allege that they, 

themselves, have superior title in the disputed property, or for that matter, any ownership interest 

in the disputed property. Id. Rather, Plaintiffs only argue that Defendants do not own the 

intertidal portion of their properties.   

 
6 And even if the Law Court were willing to entertain the notion of overturning over a century of common law, 

Plaintiffs’ requested relief may not provide the relief impliedly sought. As previously stated, Plaintiffs seek a 

declaration that the State of Maine holds title to intertidal lands in trust for the public, a trust which “extends to 

whatever the state sees fit to allow and regulate”. (Compl. ¶¶ 99, 106.) Even assuming that the State held title to the 

intertidal zone (which it does not), it is unlikely that the State would allow “free and unfettered access”, as Plaintiffs 

contemplate. For example, the State of Maine holds title to submerged lands subject to the public trust, but “[i]n 

Maine, this public trust is in the nature of an easement that preserves for the public the rights of fishing and 

navigation.” Norton v. Town of Long Island, 2005 ME 109, ¶ 32, 883 A.2d 889 (internal quotations omitted) 

(emphasis added). The jus publicum, the public rights, do not automatically expand to accommodate all uses simply 

because the State holds the jus privatum, the private right to title. See id.  
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 In order to prevail on this claim, however, Plaintiffs must allege some interest of their 

own in “the intertidal lands”; Plaintiffs cannot simply attack the interest of Defendants without a 

recognizable interest in the property themselves.7 Smith v. Varney, 309 A.2d 229, 233 (Me. 

1973) (per curiam) (“Showing no title in themselves, the plaintiffs cannot prevail even if it 

turned out that the defendants had no title.”); see also 14 M.R.S. § 6651 (requiring uninterrupted 

possession of the disputed property for four or more years to bring an quiet title action). The very 

nature of this type of claim is to determine which party has superior title to the disputed property.  

See Dowley v. Morency, 1999 ME 137, ¶ 11, 737 A.2d 1061 (stating that the Plaintiff has the 

burden of demonstrating superior title). Having alleged no such competing interest in the 

“intertidal lands”, Plaintiffs’ claim must be dismissed.  

CONCLUSION 

In issuing the Bell II decision in 1989, this State’s highest court was sympathetic to the 

same issues raised by Plaintiffs in the instant case. Bell II, 557 A.2d at 180. The Law Court 

recognized, “[a]s development pressures on Maine’s real estate continue, the public will 

increasingly seek shorefront recreational opportunities of the 20th and 21st century variety, not 

limited to fishing, fowling, and navigation. No one can be unsympathetic to the goal of providing 

such opportunities to everyone, not just to those fortunate enough to own shore frontage.” Id.  

Nevertheless, the Law Court understood that “[t]he solution under our constitutional system . . . 

is for the State or municipalities to purchase the needed property rights or obtain them by 

eminent domain through the payment of just compensation, not to take them without 

compensation through legislative or judicial decree redefining the scope of private property 

 
7 “Although procedurally there are differences between quiet title actions . . . and declaratory judgment actions . . . a 

declaratory judgment action is a valid means of bringing what is functionally, a quiet title action. . . . Accordingly, 

our discussion of quiet title actions includes declaratory judgment actions brought for the purpose of determining 

rights in real property.” Welch v. State, 2004 ME 84, ¶ 6 n.3, 853 A.2d 214. 
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rights.” Id. Under the existing legal framework, the relief requested by Plaintiffs is simply not 

permissible. 

WHEREFORE, Defendant, Ocean 503 LLC, respectfully requests that this Court (1) 

dismiss, with prejudice, Plaintiffs’ Complaint for lack of standing and failure to state claims 

upon which relief may be granted; (2) deny Plaintiffs’ request for Declaratory Judgment on 

Counts I – V of Plaintiffs’ Complaint; and (3) grant Defendant, Ocean 503 LLC, such other relief 

as is just and equitable. 

Dated at Portland, Maine this 26th day of May, 2021.   

/s/ Joseph G. Talbot 

Joseph G. Talbot, ME Bar No. 4868 

Emily A. Arvizu, ME Bar No. 6585 

       Counsel for Defendant, 

       Ocean 503 LLC 

 

PERKINS THOMPSON, P.A. 

One Canal Plaza, PO Box 426 

Portland, ME  04112-0426 

(207) 774-2635 

jtalbot@perkinsthompson.com 

earvizu@perkinsthompson.com 

 

 

NOTICE OF OPPOSITION TO MOTION 

PURSUANT TO M.R. CIV. P. 7(b)(1)(A) 

 

 Pursuant to Maine Rule of Civil Procedure 7(b)(1)(A), any memorandum, supporting 

affidavits or other documents in opposition to this Motion must be filed with the Court, with a 

copy to the undersigned, not later than 21 days after the service of the Motion upon the 

Defendant unless another time is provided by the Rules or set by the Court.  Failure to file timely 

opposition documents will be deemed a waiver of all objections to the Motion, which may then 

be granted without further notice or hearing 
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
PETER MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

DEFENDANT OA 2012 TRUST’S 
MOTION FOR SUMMARY JUDGMENT 

WITH INCORPORATED 
MEMORANDUM OF LAW 

 
(Title to Real Estate Involved) 

 

I. INTRODUCTION 

 Pursuant to Rule 56 of the Maine Rules of Civil Procedure, Defendant OA2012 Trust 

(“OA 2012”) moves the court for entry of judgment in its favor on Count IV of the Plaintiffs’ 

Complaint.  In support of this motion, OA 2012 submits the following incorporated 

memorandum of law, and accompanying statement of material facts not in dispute (“SMF”).  The 

undisputed material facts show Plaintiffs’ claim is not justiciable.  Even if justiciable, Count IV 

is barred by res judicata as OA 2012 predecessor in title was a party in Bell v. Town of Wells, 

557 A.2d 168 (Me. 1989), a quiet title action that held that the public rights on and over the exact 

intertidal property now owned by OA 2012 under the Colonial Ordinance of 1641-47 do not 

include recreational rights, including recreational walking. Barred by claim preclusion are also 

Plaintiffs’ claims here that recreational walking and other movement-based activities could be 

considered a form of navigation, and signs stating that Moody Beach is a private beach, no 

loitering, unlawfully restrict use. Plaintiffs’ claims also must be dismissed for their failure to 
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include as parties in this action all Moody Beach property owners who are successors to those 

property owners who were prevailing parties in Bell as well as all other Moody Beach intertidal 

property owners whose rights will be impacted by Plaintiffs’ request for declaratory relief.1   

OA 2012 also adopts as its own and as if more fully set forth herein the arguments 

advanced by Defendants Judy’s Moody LLC and Ocean 503 LLC in their respective motions for 

summary judgment on Count IV. 

II. PROCEDURAL AND FACTUAL BACKGROUND 

 In its Order dated April 15, 2022, at 25, the court expressed Plaintiffs’ claim as stated in 

Court IV as follows: 

 In this case, certain Plaintiffs claim that their access to the ocean’s 
intertidal zone has been restricted by either signage or verbal instruction to leave 
or refrain from entering the privately held intertidal zone. Plaintiffs Peter 
Masucci, Kathy Masucci, William Connerney, William Griffiths, Sheila Jones, 
Orlando Delogu, Judith Delogu, and Brian Beal all allege that their access to the 
intertidal zone is restricted either by signage or verbal warning and direction. 
 
 While it is not clear from the complaint itself what activities the Plaintiffs 
prefer to engage in, in the intertidal area, it is conceivable that the activity of the 
Massuccis, Connerney, Griffiths, Jones, and the Delogus includes walking, 
running, or some other form of movement. In Bean’s (sic) case, he is an academic 
researcher who seeks to access the intertidal zone to further his marine research. 
Whether any movement or research related activity is permissible within the 
intertidal zone has not been specifically addressed by the Law Court. And, given 
the expansive and broad approach that the Law Court has taken with regard to 
defining these usage rights, it is conceivable that movement related, or research 
based activity may be an acceptable use. 
 

 In its discussion of standing, in that same Order, the court dismissed Plaintiffs Charles 

Radis, Sandra Radis, and Bonnie Tobey’s claims for failing to allege a “substantial interest” to 

seek declaratory relief. The court stated: 

In the Radis’s case, their mere existence as upland property owners who have an 
interest in giving the general public access to intertidal land does not warrant 

 
1 OA 2012 has raised as affirmative defenses standing, res judicata and Plaintiffs failure to include indispensable 
parties.  
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intervention. In Tobey’s case, her general claims that her interest in her 
“livelihood” confers standing is equally unavailing. 

 
Order (Aug. 15, 2022) at 5, n.1.  
 
 With respect to the remaining Plaintiffs the court stated they had standing based on the 

allegations in their Complaint that they “have had their access to the intertidal zone for 

recreational purposes significantly restricted as a result of intertidal jurisdiction.”  Order at 5. 

 OA 2012 is a Maine trust that owns oceanfront property at Moody Beach in Wells, 

Maine. 2  Statement of Material Facts in support of OA 2012’s Motion for Summary Judgment 

(hereinafter “SMF”) 1.  OA 2012’s property immediately abuts the Ogunquit Beach a public 

beach which the Village of Ogunquit acquired in its entirety by eminent domain.3  SMF at 2.  

OA 2012’s property is about 50 feet wide.  SMF 3. The distance from the seawall at OA 2012’s 

property to the mean low water varies but in places is 500 to 600 feet.  SMF 4.  From the seawall 

toward the water for a distance of about 30 feet is a dry sand area.  SMF 5.  No Plaintiff in this 

case is making any claim of use of the dry sand area.  SMF 5. 

The portion of the Ogunquit Beach that abuts the upland portion of OA 2012’s property 

to the south is a public way that provides access for a Town of Ogunquit parking lot to the 

Ogunquit Beach.  SMF at 6.  There is a sign that has been in place for some time attached to the 

seawall that is part of OA 2012’s property and facing the right of way that states: “Moody Beach 

 
2 As stated in Bell, 557 A.2d at 170: “Moody Beach is a sandy beach located within the Town of Wells. It is about a 
mile long and lies between Moody Point on the north, the Ogunquit town line on the south, the Atlantic Ocean on 
the east, and a seawall on the west. Moody Beach has a wide intertidal zone with a strip of dry sand above the mean 
high-water mark. More than one hundred privately owned lots front on the ocean at Moody Beach. In addition, the 
Town of Wells in the past has acquired by eminent domain three lots which it uses for public access to the ocean. 
Each plaintiff now before the court owns a house or cottage situated on one of 28 private oceanfront lots. Each lot is 
about 50 feet wide and is bordered on the west by Ocean Avenue. At trial, the parties stipulated that the plaintiff 
oceanfront owners hold title to the parcels described in their deeds in fee simple absolute and that their parcels were 
bounded on the Atlantic Ocean. A public beach, now known as Ogunquit Beach, lies immediately to the south of 
Moody Beach; the Village of Ogunquit acquired that beach by eminent domain in 1925.”   
 
3 Bell, 557 A.2d at 170, 176.  
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(to your left) is a private beach to the low water mark no loitering no dogs allowed thank you.”  

SMF 7.  OA 2012 has posted on its seawall facing the ocean a sign that states: “Private Beach, 

No Loitering.”   SMF 8.  During the summer season, OA 2012 places temporary signage at or 

near the high-water mark on its property indicating the location of various beaches, including 

arrows pointing to Moody Beach, a private beach and Ogunquit Beach.  SMF 9.  The purpose of 

the sign is to identify for those using the beach the demarcation between the Ogunquit Town 

beach and OA 2012’s private property in Wells at Moody Beach.  SMF 10.  OA 2012 Trust has 

never asked, objected to or prevented anyone from engaging in any movement-based activity for 

any purpose on, over or across its tidal property.  SMF 19, 20.  

Discovery has revealed that none of the remaining Plaintiffs have had their access to OA 

2012’s intertidal land limited or restricted in any way for any movement-based activity, whether 

navigation related, recreational related and/or ocean based, let alone significantly restricted.  

SMF 19.  As separate from the public at large, there are no facts suggesting that the “intertidal 

jurisdiction” has “restricted” any of the remaining Plaintiffs from engaging in any movement-

based activity on or over OA 2012’s intertidal property.  SMF at 20.  While the remaining 

Plaintiffs may have an interest in having a court grant general public access to intertidal land for 

recreational purposes, a general interest in seeking such a change is insufficient to create a 

justiciable controversy.  Almeder v. Town of Kennebunk, 2014 ME 139, ¶ 17, 106 A.3d 1099. 

The attached SMF also shows that OA 2012’s predecessor in title Kevin Howe was a 

plaintiff in Bell and obtained a judgment that is of record through that quiet title action he owned 

the fee to the intertidal portion of his property (e.g., that it is private property) subject only to the 

public’s rights to use his intertidal property for fishing, fowling and navigation, and that those 

rights did not include any recreational rights.  SMF 13, 32, 34(g) & (h).  In Bell, the court stated: 
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We agree with the Superior Court's declaration of the state of the legal title 
to Moody Beach. Long and firmly established rules of property law dictate that 
the plaintiff oceanfront owners at Moody Beach hold title in fee to the intertidal 
land subject to an easement, to be broadly construed, permitting public use only 
for fishing, fowling, and navigation (whether for recreation or business) and any 
other uses reasonably incidental or related thereto. Although contemporary public 
needs for recreation are clearly much broader, the courts and the legislature 
cannot simply alter these long-established property rights to accommodate new 
recreational needs; constitutional prohibitions on the taking of private property 
without compensation must be considered. 

 
Bell, 557 A.2d at 169.  The Bell court expressly rejected the claim that “bathing, sunbathing, and 

recreational walking” could be considered fishing, fowling or navigation. Id. at 176.  Part of the 

testimony at the trial in Bell included references to signs posted on the seawall on the Howe 

property, and on other seawalls, which said Moody Beach was a “private beach” and stated, “No 

Loitering” and/or “No Trespassing.”  SMF 21, 34(f).  Among claims that could have been raised 

in Bell was whether those such signs similar in kind if not identical to those at issue in this case 

somehow illegally restricted or limited otherwise permitted uses, and whether movement based 

recreational activities on and over the intertidal land could be considered a form of navigation. 

The State was an actual party to that case and represented the public interest. Bell, 557 

A.2d at 168; SMF 14, 34(a) (Docket entry 111 on page 09).  Plaintiff Orlando Delogu was 

among the amici.  Bell, 557 A.2d at 168; SMF 15.  At the request of the State, a guardian ad 

litem was appointed pursuant to 14 M.R.S. § 6656 “to represent the private rights of all unnamed 

and unknown defendants who have not actually been served with process and who have not 

appeared in this action.”  SMF 16, 34(a) (Docket entry 75, on page 04, entry 87, page 06).  

Notice in 1984 was given by publication in the local newspaper so that anyone who had an 

interest in the intertidal properties at Moody Beach could intervene.  SMF 30, 34(a).  As of 1984 

Plaintiffs William Connerney, and Peter and Kathy Masucci were of adult age and spent time at 

Moody Beach.  SMF 31.  
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As successor in title and in privity with Kevin Howe, SMF 18, OA 2012’s intertidal 

property is benefited by that quiet title judgment.  SMF 18, 32, 34(a) & (h) (docket entry 274 on 

page 32 docket sheet and recorded judgment).  This Court is bound by decisions of the Law 

Court holding that recreational beach activities (including recreational movement-based activity 

such as walking) occurring on or over what is now OA 2012’s intertidal property (and other 

Moody Beach property owners who in Bell obtained quiet title judgments) is not encompassed 

within fishing, fowling or navigation and under res judicata must bar the State (here only as a 

party in interest) and Plaintiffs from raising claims with respect to OA 2012’s property that could 

have been raised in Bell.   

The undisputed facts show that beach goers including those few Plaintiffs who have 

actually been on or over OA 2012’s intertidal property do not read the sign as restricting or 

limiting in any way any movement-based activity, whether called recreational, navigation or 

ocean based.  SMF 11.  The signs have never caused any of the Plaintiffs to not move across OA 

2012’s intertidal property for any movement-based activity.  The signs are practically if not in 

fact the same signs that were part of the trial testimony in Bell.  As was the case when Bell was 

decided, hundreds or people every summer day engage in movement-based activity on or over 

OA 2012’s intertidal property without restriction or interruption.  SMF 12.  

 Finally the undisputed facts show that like many fee owners of intertidal land in Maine, 

OA 2012 has never objected to any movement-based activity over its intertidal property, 

however characterized as ocean based, navigation or recreation.  SMF 19.  The Law Court has 

noted the public’s recreational use of privately owned intertidal lands, and even the day sand 

area, is deemed to be with a presumption of permission for “all general recreational activities.”  

Almeder, 2014 ME 139, ¶ 36, 106 A.3d 1099.  The Law Court stated that “[g]eneral recreational 
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activities include walking, sunbathing, picnicking, playing games, swimming, jet skiing, water 

skiing, knee boarding, tubing, surfing, windsurfing, boogie boarding, rafting, paddle boarding, 

snorkeling, and the like.”  Almeder, 2014 ME 139, ¶ 36, n.23, 106 A.3d 1099.  

III. STANDARD OF REVIEW 

 Summary judgment is proper when review of the parties’ statements of material fact and 

the record evidence to which they refer, considered in the light most favorable to the nonmoving 

party, indicates that there is no genuine issue of material fact in dispute and the moving party is 

entitled to judgment as a matter of law. M.R. Civ. P. 56(c); Remmes v. The Mark Travel Corp., 

2015 ME 63, ¶ 18, 116 A.3d 466.  A fact is material if it has the potential to affect the outcome 

of the case. Lewis v. Concord Gen. Mut. Ins. Co., 2014 ME 34, ¶ 10, 87 A.3d 732.  An issue is 

genuine if the factfinder must choose between competing versions of the truth. Id.  When there 

are cross-motions of summary judgment, each motion is analyzed separately, with inferences 

drawn in favor of the opposing party.  F.R. Carroll, Inc. v TD Bank, N.A., 2010 ME 115, ¶ 8, 8 

A.3d 646. 

IV. ARGUMENT 

A. Plaintiffs’ claims are not justiciable. 

“‘A declaratory judgment action may only be brought to resolve a justiciable 

controversy.’”  Black v. Bureau of Parks and Lands, 2022 ME 58, ¶ 23, 288 A.3d 346 (quoting 

Sold, Inc. v Town of Gorham, 2005 ME 24, ¶ 10, 868 A.2d 172).  If a plaintiff cannot establish 

that his case is justiciable, the plaintiff's complaint must be dismissed.  See, e.g., Dubois v. Town 

of Arundel, 2019 ME 21, ¶ 6, 202 A.3d 524 (“Standing is a condition of justiciability that a 

plaintiff must satisfy in order to invoke the court's subject matter jurisdiction in the first place.” 

(quoting Bank of Am., N.A. v. Greenleaf, 2015 ME 127, ¶ 7, 124 A.3d 1122)).  Questions of 
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justiciability, such as standing and ripeness, can be raised at any point in a proceeding.  See 

JPMorgan Chase Bank v. Harp, 2011 ME 5, ¶ 7, 10 A.3d 718 (“standing … may be raised at any 

time, including during an appeal”); Johnson v. Crane, 2017 ME 113, ¶¶ 8-12, 163 A.3d 832 

(addressing ripeness for the first time on appeal on court's own motion).  A plaintiff may not 

invoke the court's subject-matter jurisdiction if it does not show that it has standing. Homeward 

Residential, Inc. v. Gregor, 2015 ME 108, ¶¶ 18-19, 122 A.3d 947. 

“[T]o have standing to seek …declaratory relief, a party must show that the challenged 

action constitutes ‘an invasion of a legally protected interest which is (a) concrete and 

particularized, and (b) actual or imminent, not conjectural or hypothetical.”’ Madore v. Me. Land 

Use Regulation Comm'n, 1998 ME 178, ¶ 13, 715 A.2d 157 (quoting Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992)).  The “basic purpose and requirements [of standing] are 

clear.  A party must assert a personal stake in the outcome of the litigation and present a real and 

substantial controversy touching on the legal relations of parties with adverse legal interests.”  

Collins v. State, 2000 ME 85, ¶ 5, 750 A.2d 1257 (quoting Franklin Prop. Trust v. Foresite, Inc., 

438 A.2d 218, 220 (Me. 1981)).  “Without this standing requirement, courts would be called 

upon to decide issues lacking the concrete and adversary qualities which denote a true legal 

controversy.” Nichols v. City of Rockland, 324 A.2d 295, 297 (Me. 1974). 

In addition to demonstrating a definite and personal legal right at stake, see Nichols, 324 

A.2d at 297, the plaintiff must also show that the alleged injury is specific to the plaintiff, and 

must seek redress for the plaintiff's own rights, not the rights of the public.  See Buck v. Town of 

Yarmouth, 402 A.2d 860, 861 (Me. 1979); Collins, 2000 ME 85, ¶ 6, 750 A.2d 1257.  The 

plaintiff's alleged injury must be concrete and defined by a legal harm that is “fairly traceable to 

the challenged action” of the adverse party.  Collins, 2000 ME 85, ¶ 6, 750 A.2d 1257.  
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 In this case, based on the undisputed material facts, none of the remaining Plaintiffs have 

presented any real and substantial controversy specific to them, as opposed to the general public, 

and have failed to articulate any injury that they have allegedly suffered, much less the requisite 

showing of “particularized injury” fairly traceable to the conduct of OA 2012.  

 Relevant here are the reasons stated in Almeder for the Law Court’s vacating the Superior 

Court’s declaration that the “public's right to fish, fowl, and navigate includes the right to cross 

the intertidal zone of the Beach to engage in all ‘ocean-based’ activities, which it defined as such 

‘waterborne activities as jet-skiing; waterskiing; knee-boarding or tubing; surfing; windsurfing; 

boogie boarding; rafting; tubing; paddleboarding; and snorkeling,’ but not including “swimming, 

bathing or wading; walking; picnicking or playing games.’”  Almeder, 2014 ME 139, ¶ 12, 106 

A.3d 1099 (quoting the Superior Court’s vacated declaration).  

 First, the Law Court held that the Superior Court erred in finding that a group of back lot 

owners who regularly used Goose Rocks Beach for recreational purposes had rights distinct from 

the public at large so as to be entitled to seek declaratory relief.  Rather the Law Court reasoned 

that “[n]otwithstanding their proximity to the Beach, the Backlot Owners did not demonstrate 

any interest in the Beach itself—as opposed to any paths leading to the Beach in which they 

might claim an interest—beyond that of any member of the public who has a history of using the 

Beach or, even more broadly, of any person who happens to live near a scenic location.”  Id. 

2014 ME 139, ¶ 17, 106 A.3d 1099.  

Second, the Law Court stated that the State, representing the public, “did not file a claim 

for a declaratory judgment or any other cause of action raising the public trust doctrine.”  Id. 

2014 ME 139, ¶ 36, 106 A.3d 1099.  
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Based on these factors - the backlot owners’ failure to show individualized injury and the 

absence of any claim for declaratory relief sought by the State as to the scope of public rights on 

or over privately owned intertidal land -  the Law Court vacated the Superior Court’s declaration 

because the Superior Court had no justiciable controversy before it, and therefor lacked 

jurisdiction to declare what ocean-based activities may fall with the right to navigate in the 

intertidal zone.  Id.  

Applying this teaching here, and now with undisputed material facts before this Court, it 

is clear that Plaintiffs have not presented a justiciable controversy and therefore this Court lacks 

jurisdiction to declare what forms of movement-based recreational activities can be considered to 

be navigation and thus permitted or over OA 2012’s intertidal property.  No matter how dressed 

up, the Plaintiffs’ claims here are no different in kind than those of the Backlot owners in 

Almeder, and are no different than claims any member of the public could make.  That the 

Plaintiffs here in the words of this Court view “their access to the intertidal zone for recreational 

purposes significantly restricted as a result of intertidal jurisprudence” (Order ( Apr. 15, 2022) 

at 5 (emphasis added)), does not change the fact that the basis for the Plaintiffs’ perceived 

“restrictions” is no different than the public at large.  Moreover any causal connection between 

intertidal jurisprudence and Plaintiffs’ perceived restrictions cannot be fairly traceable in any 

way to OA 2012.     

With respect to OA 2012’s intertidal property, plaintiffs Robert Morse, George Seaver, 

John Grotton, Hale Miller, LeRoy Gilbert, Jake Wilson, Dan Harrington, Susan Domizi, Greg 

Tobey, Amanda Moeser, Chad Coffin, Lori Howell, Tom Howell and Brian Beal have not been 

to Moody Beach where OA 2012’s intertidal property is located, SMF 23, and their claim of a 

right to use OA 2012’s intertidal property for movement based activities is no different than the 
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rights that could be asserted by any member of the public.  Having never been to Moody Beach, 

and more particularly having never been on OA 2012’s property, and having failed to identify 

any instance in which OA 2012 prevented or restricted them (or anyone else for that matter) from 

engaging in any movement-based activity on or over OA 2012 property, SMF 23, there is no 

basis for these Plaintiffs to show any injury or threat of injury fairly traceable to the conduct of 

OA 2012.  As the Law Court held with respect to the Superior Court in Almeder, this Court has 

no basis to issue these Plaintiffs any declaratory relief regarding the scope of any rights they may 

have as members of the public over OA 2012’s intertidal property.  

With respect to the remaining Plaintiffs Judith Delogu and Sheila Jones have never been 

to Moody Beach, and therefore, have never been or attempted to engage in any movement-based 

activity on OA 2012 intertidal land.  SMF 24.  Plaintiff William Griffiths has been to Moody 

Beach twice, and has never been or attempted to engage any movement-based activity on OA 

2012 intertidal land.  SMF 25.  Plaintiffs Griffiths and Jones do not know whether any of their 

customers had ever been on OA 2012’s property or seen any signs located thereon, and could not 

identify an occasion when any of their customers advised them they would not return to their 

hotel due to any signs on OA 2012’s property.  SMF 29.  For the reasons stated above, these 

Plaintiffs have not presented a justiciable controversy because their claims are not different then 

members of the public, and whatever they may claim as injury from “intertidal jurisprudence” 

cannot be fairly traceable to the conduct of OA 2012.  

Plaintiff Orlando Delogu has been to Moody Beach, but is not aware of the location of 

OA 2012’s Property, and in any event has never been prevented from engaging in any 

movement-based activity over the entire beach, which necessarily involves the OA 2012 

Property. SMF 26. Given that the Backlot owners who visited Goose Rocks Beach every day did 

0284



12 
 

not possess any claim distinct from the public, Plaintiff Orlando Delogu’s few visits in 

connection with this lawsuit do not cloth him in any manner different than that of the public.   

The same holds true for back lot owners Plaintiffs Peter and Kathy Masucci and William 

Connerney.  The Masuccis are back lot owners and access the Moody Beach at the opposite end 

of Moody Beach from where OA 2012’s property is located.  SMF 27, 28.  While they believe 

they have walked over OA 2012’s property, they testified that they have never been prevented or 

restricted from engaging in any movement-based activity on or over OA 2012’s property.  SMF 

27, 28. 

Back lot owner Plaintiff William Connerney believes he has walked across OA 2012’s 

property, but he too testified he has never been prevented or restricted from engaging in any 

movement-based activity on or over OA 2012’s property.  SMF 28.  As held in Almeder, these 

three Plaintiffs’ status as back lot owners who make use of the beach on a regular basis, without 

more, does not confer on them any status beyond that of the public.  

In sum, based on the undisputed material facts, and the Law Court’s analysis in Almeder, 

Plaintiffs’ dispute stemming from their view of Bell was wrongfully decided lack “the concrete 

and adversary qualities which denote a true legal controversy.” Nichols v. City of Rockland, 324 

A.2d 295, 297 (Me. 1974).  This Court therefore lacks jurisdiction to issue the declaratory relief 

sought by Count IV. 

B.  Plaintiffs’ claims are barred by res judicata.  

OA 2012 Trust’s predecessor in title Kevin Howe was one of the successful plaintiffs in a 

quiet title action culminating in the Law Court’s decision in Bell.  SMF 13, 18, 32, 34.  As noted 

above, the Law Court held that walking on or over the intertidal land at Moody Beach for 

recreational purposes is not a form of navigation.  To the extent the court views Plaintiffs’ claims 
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presented here as somehow different, there is no doubt that all of their claims could have been 

presented in Bell.  Even if Plaintiffs have presented a justiciable controversy, with respect to OA 

2012’s intertidal land, this Court must dismiss Plaintiffs’ claims on the grounds of res judicata. 

As the Law Court recently stated in Federal National Mortgage Association v. 

Deschaine, 2017 ME 190, ¶ 15, 170 A.3d 230: 

The doctrine of res judicata prevents “a party and its privies ... from 
relitigating claims or issues that have already been decided.”  Portland Co. v. City 
of Portland, 2009 ME 98, ¶ 22, 979 A.2d 1279.  The doctrine “has two 
components: collateral estoppel, also known as issue preclusion, and claim 
preclusion.” Wilmington Tr. Co. [v. Sullivan-Thorne], 2013 ME 94, ¶ 7, 81 A.3d 
371 (quotation marks omitted).  Claim preclusion, which is the component at issue 
in this case, “bars the relitigation of claims if: (1) the same parties or their privies 
are involved in both actions; (2) a valid final judgment was entered in the prior 
action; and (3) the matters presented for decision in the second action were, or 
might have been, litigated in the first action.”  Id. (quotation marks omitted). 
 
With respect to the first element, the same parties or privies are involved.  OA 2012 is 

privy to Kevin Howe as successor in title, the Plaintiffs here are in privy with the defendants in 

Bell.  The State was a party in Bell, and as articulated by the trial judge, represented the public. 

SMF 14.  The State is a party in interest in the case.  In Bell, named as defendants were all the 

users of plaintiffs’ property other than those claiming under a recorded instrument.  557 A.2d at 

168, n.1.  At the State’s request a guardian ad litem (Ralph Austin, Esq.) was appointed to 

represent that the private rights of all unnamed and unknown defendants, who may have an 

interest in the Bell plaintiffs’ property.  Id. at 168; SMF 16.  Notice was published in the local 

paper.  SMF 30, 34(a) (Docket 4, 6 19).  Forty owners of non-oceanfront lots (so called Back Lot 

owners) located on the other side of Ocean Avenue intervened as defendants.  Bell, 557 A.2d at 

168, n.1.  SMF 34(a).  Privies to the defendants in Bell include the Plaintiffs here who as 

members of the public were represented by the State and to the extent here they assert non-public 

interests, they are successors to those users of the Moody Beach intertidal property represented 
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by the guardian ad litem.  Finally, OA 2012, as predecessor in title, Kevin Howe, was a plaintiff 

in Bell.  SMF 13. 

On the second element there is a final judgment in Bell.  SMF 32, 34(h).  

Third, the matters for decision here, whether certain type of recreational movement-based 

activities could be considered navigation, was in fact raised in Bell, or if somehow thought 

otherwise, certainly could have been raised in Bell.  Moreover, whether the signs at issue here 

could be viewed as unlawfully restricting access also could have been raised.  At the bench trial 

in Bell, Moody Beach ocean front owners testified to long history of posting on the Howe 

seawall signs oriented to the abutting Ogunquit Town beach signs that stated: “Private Beach” 

and in general other signs including signs stating “Private Beach to low water mark, no loitering 

please.” SMF 214.  They also testified as to elsewhere at Moody Beach numerous signs were 

posted on seawalls and in the dry sand that stated, “no trespassing.” SMF 21, 34(f).  With the 

signs in Bell being no different than the signs at issue in this case, including signs posted on the 

Howe property, whether these signs illegally restrict or limit in any way any movement-based 

activity, whether ocean based, navigation, or recreation related, on over what is now OA 2012’s 

property could have been litigated in Bell.   

In Federal National Mortgage Assoc. v. Deschaine, 2017 ME 190, ¶¶ 18, 19, 170 A.3d 

290, the Law Court applied the following standard to determine whether claims preclusion 

applied.  

[W]e must determine whether the same cause of action was before the court 
in the prior case. We define a cause of action through a transactional test, which 

 
4 Moody Beach ocean front property owners testified that many of the plaintiffs placed signs either in the sand [App. 
At 1299, 1396, 1566], or on their seawall steps [App. At 1132]; the signs carried messages such as “No Trespassing” 
[App. At 1299], “Private Beach to Low Water Mark, No Loitering Please” [App. at 1397], or simply “Private 
Property.”  App. at 1565. At the southern end, near Ogunquit Beach, William Case and plaintiffs Leo Shannon and 
John Howe erected a sign in 1975 at Howe’s property (on the Ogunquit Beach line) which said, “Private Beach.” 
App. at 1566. SMF 34(f). 
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examines the aggregate of connected operative facts that can be handled together 
conveniently for purposes of trial to determine if they were founded upon the same 
transaction, arose out of the same nucleus of operative facts, and sought redress for 
essentially the same basic wrong....  Claim preclusion may apply even where a suit 
relies on a legal theory not advanced in the first case, seeks different relief than that 
sought in the first case, or involves evidence different from the evidence relevant to 
the first case. [Wilmington Tr. Co., 2013 ME 94, ¶ 8, 81 A.3d 371] (citations, 
alterations, and quotation marks omitted). 

 
Claim preclusion “is grounded on concerns for judicial economy and 

efficiency, the stability of final judgments, and fairness to litigants.” Id. ¶ 6. The 
doctrine promotes those goals by preventing a party “from splintering his or her 
claim and pursuing it in a piecemeal fashion by asserting in a subsequent lawsuit 
other grounds of recovery for the same claim that the litigant had a reasonable 
opportunity to argue in the prior action.” Johnson [v. Samson Const. Corp.], 1997 
ME 220, ¶ 7, 704 A.2d 866 (quotation marks omitted). 

 
Under the doctrine of claim preclusion even if the Plaintiffs’ claims in this case are 

somehow viewed as different from the claims litigated in Bell, it is clear that those claims could 

have been raised and litigated in Bell as Plaintiffs claims here all arise out of “the same nucleus 

of operative facts, and sought redress for essentially the same basic wrong.”  Federal National 

Mortgage Assoc. v. Deschaine, 2017 ME 190, ¶ 18, 170 A.3d 290.  Accordingly, even if 

justiciable, Plaintiffs’ claims against OA 2012 are barred by res judicata and must be dismissed.  

C. Plaintiffs’ claims must be dismissed for failure to include 
indispensable parties.  

 
Plaintiffs have not joined in this action all of the prevailing property owners in Bell, their 

successors in interests, (SMF 33, 34(a) (reference docket entries 265 through 293)) or all other 

intertidal property owners at Moody Beach.  Their claims must be dismissed for failure to 

include these indispensable parties.  

“When declaratory relief is sought, all persons shall be made parties who have or claim 

any interest which would be affected by the declaration and no declaration shall prejudice the 

rights of persons not parties to the proceeding.”  14 M.R.S. § 5963.  In Boothbay Harbor 
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Condominiums, Inc. v. Department of Transp., 382 A.2d 848, 853 (Me. 1978), the Law Court 

held that in the absence of neighboring waterfront property owners whose fishing and flowage 

rights could be adversely impacted, the Superior Court could not adjudicate those rights through 

a declaratory judgment action.    

Second, plaintiff's fishing and flowage rights may not properly be 
adjudicated in the absence of those persons, not here made parties to the action, 
required to be parties under 14 M.R.S.A. § 5963, i. e., those “ . . . who have or 
claim any interest which would be affected by the declaration . . . .”  Plaintiff's 
flowage rights should not be determined in the absence of other owners of land 
surrounding Campbell's Cove whose interests would be affected thereby.  
Plaintiff's fishing rights should not be determined in a proceeding to which the 
appropriate State agencies are not parties, the State having responsibility to 
regulate all fishing activities in its waters.  Woods v. Perkins, 119 Me. 257, 110 A. 
633 (1920). 

 
 Given that all of the Moody Beach intertidal property owners’ rights will be affected by 

the declaration that Plaintiffs seek, including those plaintiffs who prevailed in Bell, and Plaintiffs 

failure to include them as parties, it would be improper to adjudicate Plaintiffs’ claims under 

Count IV.   

V. CONCLUSION 
 
 For the reasons stated above, OA 2012 requests that the court grant this motion for 

summary judgment and enter judgment in its favor on Count IV of Plaintiffs’ Complaint, or in 

the alternative that said count be dismissed with prejudice, and OA 2012 be awarded its costs.  

Dated:  May 2, 2023    /s/David P. Silk      
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
 
Counsel for Defendant 
John B. Howe, Trustee of the OA 2012 Trust 
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NOTICE TO ALL PARTIES 

Pursuant to Rule 7(b)(1) of the Maine Rules of Civil Procedure, notice is hereby given to 
all parties in this lawsuit that all materials in opposition to the foregoing motion for summary 
judgment must be filed no later than 21 days after the filing of the motion, unless another time is 
set by the court.  Failure to file timely opposition will be deemed a waiver of all objections to the 
motion, which may be granted without further notice or hearing.  In addition, any party opposing 
the motion must comply with the requirements of Rule 56(h) of the Maine Rules of Civil 
Procedure including specific responses to each numbered statement in the statement of material 
facts in support of the motion for summary judgment, with citations to points in the record or in 
affidavits filed to support the opposition.   Failure to comply with Rule 56(h) in opposing the 
motion may result in entry of judgment without hearing.   
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STATE OF MAINE 

CUMBERLAND, ss. 

  SUPERIOR COURT  

DOCKET NO. RE-2021-0035 

 

    

PETER AND KATHY MASUCCI, et al.,  

 

  Plaintiffs  

 

v. 

 

JUDY’S MOODY LLC, et al.,  

 

  Defendants 

and 

 

AARON FREY, 

Attorney General for the State of Maine 

 

                        Party in Interest 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

REQUEST BY DEFENDANTS EDWARD 

PAGE, CHRISTINE PAGE,  

JAMES LI, KIM NEWBY, & ROBIN 

HADLOCK SEELEY FOR ATTORNEY’S  

FEES PURSUANT TO ANTI-SLAPP 

STATUTE, 14 M.R.S. §556 

 

 Defendants Edward Page, Christine Page, James Li, Kim Newby, and Robin Hadlock 

Seeley (collectively “PLNS Defendants”), hereby submit this Request for Attorney’s Fees 

pursuant to Maine’s anti-SLAPP statute (“Statute”). The Statute provides, “If the court grants a 

special motion to dismiss, the court may award the moving party costs and reasonable attorney’s 

fees, including those incurred for the special motion and any related discovery matters.” 14 

M.R.S. § 556. The PLNS Defendants’ anti-SLAPP special motion to dismiss was granted in its 

entirety by the Court’s Order dated April 18, 2022 (“Order”).  

 As discussed below, attorney’s fees should be awarded in this case because: 1) 

Petitioners’ claims against the PLNS Defendants were meritless; and 2) the conduct for which 

the PLNS Defendants were sued was clearly protected First Amendment petitioning activity 

under the Statute. The legislative purpose behind the Statute is to deter meritless lawsuits that 

could chill protected petitioning activity. Thus, the purpose of the Statute supports an award of 

attorney’s fees in this case. 
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1. Petitioners’ Underlying Claims Against the PLNS Defendants Were Meritless 

  “The stated purpose of Maine’s anti-SLAPP statute is to shield defendants from the 

burden of meritless litigation.” Franchini v. Investor's Bus. Daily, Inc., 981 F.3d 1, 7 (1st Cir. 

2020); see also Schelling v. Lindell, 2008 ME 59, ¶ 6, 942 A.2d 1226, 1229 (anti-SLAPP statute 

“is designed to guard against meritless lawsuits”). “The Court is more apt to award a party its 

costs when the claims against it are lacking in merit.” Stanley Cottage, LLC v. Scherbel, 2015 

WL 4977716, at *5 (Me. Super. June 10, 2015), citing Maietta v. Wainwright, 2004 ME 53, ¶¶ 

11-14, 847 A.2d 1169.  

 A. Plaintiffs’ Title Claims Lack Merit 

The Court dismissed all Plaintiffs’ claims related to state ownership of intertidal land 

(Counts II, III, and V) for failure to state a claim under Maine Rule of Civil Procedure 12(b)(6). 

Order at 20-24. These claims must therefore be deemed meritless. Not only are they meritless, 

but these claims run counter to centuries of established law governing title to intertidal land that 

has been continuously affirmed by courts in Maine and Massachusetts without a single 

dissenting opinion. See PLNS Defendants Motion to Dismiss for Failure to State a Claim at 3-7. 

Further, plaintiffs’ legal theories on these title claims are not novel. The same argument 

has been made by Plaintiff Orlando Delogu in multiple appeals before the Law Court, which has 

either rejected or ignored it. See, e.g., Bell v. Town of Wells, 557 A.2d 168, 172 (Me. 1989) 

(“Bell II”) (argument that “the State of Maine on coming into the Union on separation from 

Massachusetts obtained title to its intertidal lands under the ‘equal footing’ doctrine” . . .  was a 

“revisionist view of history [that] comes too late by at least 157 years”); McGarvey v. 

Whittredge, 2011 ME 97; Flaherty v. Muther, 2011 ME 32; Almeder v. Town of Kennebunkport, 
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2019 ME 151. Plaintiffs did not provide new facts or legal argument that would distinguish the 

current Complaint from past attempts.  

As such, Plaintiffs knew that their title claims were contrary to Maine law but raised them 

against the PLNS Defendants anyway.  

B. Plaintiffs’ Use Claim Lacks Merit against PLNS Defendants 

The sole claim to survive dismissal under Rule 12(b)(6) is Plaintiffs’ Count IV regarding 

the public’s rights to use privately owned intertidal property. Plaintiffs’ allegations regarding 

their use of the PLNS Defendants’ intertidal land relate solely to the commercial harvest of 

rockweed. Pl. Compl. ¶¶ 25-33, 60-62. As the Court noted in the Order, Plaintiffs’ claim of a 

public right to cut and remove living, attached rockweed from intertidal land is foreclosed by 

Ross v. Acadian Seaplants, Ltd., 2019 ME 45. As the Court stated, “The Law Court was clear in 

Ross that even under the flexible balancing approach the Law Court employs, removing marine 

plants from private intertidal land is not a permissible activity.” Order at 25, n.11.  

As such, Count IV of Plaintiffs’ complaint regarding the public’s rights to use intertidal 

property also fails to state a claim against the PLNS Defendants, who were sued solely because 

they requested that rockweed not be cut from their property (Pages, Li, and Newby) or because 

they advocated for rockweed conservation (Seeley). Plaintiffs may not be happy with the 

unanimous holding in Ross that rockweed attached to and growing in the intertidal zone is the 

private property of the intertidal landowner, 2019 ME 45, ¶¶ 33, 43, but it is the law. Plaintiffs 

knew that but sued the PLNS Defendants anyway. There is no merit to Plaintiffs’ apparent 

attempt to relitigate Ross by forcing blameless private landowners to defend themselves in this 

suit.   

0346



 

4 
 

 Accordingly, all of Plaintiffs’ claims against the PLNS Defendants are the kind of 

meritless claims that the Statute seeks to deter, and an award of attorney’s fees to Defendants is 

supported by the policy behind the Statute. 

2. Defendants Were Sued for Clearly Protected Petitioning Activity under the Statute 

 

The policy behind Maine’s anti-SLAPP Statute is to “provide protection for a citizen’s 

fundamental right to petition the government, a right that the Legislature has given priority by 

enacting the anti–SLAPP statute.” Desjardins v. Reynolds, 2017 ME 99, ¶ 18. “The question of 

whether to award costs corresponds to the policy goals of the anti-SLAPP statute.” Stanley 

Cottage, LLC v. Scherbel, 2015 WL 4977716, at *5 (Me. Super. June 10, 2015). Because the 

PLNS Defendants were sued for actions that were clearly protected First Amendment 

petitioning, an award of attorney’s fees is appropriate under the Statute.  

A. Defendants Pages, Li, and Newby   

 As stated by the Court, “there can be little doubt that the Pages and Li & Newby’s reports 

to Marine Patrol were an exercise of their right to petition” and that “the reason for the Pages and 

Li & Newby’s involvement [in this suit], as evidenced by the complaint itself, is their respective 

reports to Maine Marine Patrol.” Order at 11-12; see also Desjardins v. Reynolds, 2017 ME 99, ¶ 

11 (reporting apparent illegal conduct to law enforcement authorities constitutes petitioning 

activity under Statute). 

The Pages, Li and Newby’s reports to Marine Patrol were fully grounded in law and fact. 

As a legal matter, the reports to Marine Patrol were made in reliance on the Law Court’s 

unanimous holding in Ross v. Acadian Seaplants, Ltd., 2019 ME 45, that seaweed harvesters 

cannot remove rockweed from private intertidal property without the landowner’s permission. 
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The Law Court’s decision in Ross was an affirmance of a 2017 Superior Court holding. Ross v. 

Acadian Seaplants, Ltd. 2017 WL 1247566 (Me. Super. March 14, 2017).  

As factual matter, the Pages’ deed and Li & Newby’s deed both contain explicit grants of 

the intertidal land from which rockweed was cut and removed. Order at 14-15. The Pages, Li, 

and Newby all observed the rockweed being cut and removed from their property. Id. The Maine 

Department of Marine Resources and Maine Marine Patrol confirmed that the Defendants were 

justified in contacting Marine Patrol. Id.; PLNS Defendants’ Special Motion to Dismiss at 2-5.       

 B.  Defendant Seeley 

Regarding Defendant Robin Seeley, “Her writings and widely published conservation 

efforts are all ‘statements reasonably likely to enlist public participation in an effort to effect’ 

legislative or judicial consideration of the issue of rockweed conservation.” Order at 12. The 

Court further stated, “it is clear from the complaint that the Plaintiffs’ decision to name Seeley as 

a Defendant in the instant suit is a direct result of her rockweed conservation advocacy.” Id. 

Thus, Seeley was sued solely for engaging in protected petitioning activity.    

It cannot be contested that Seeley’s petitioning activity was clearly supported by law. As 

stated by the Court, Plaintiffs alleged that “Seeley has published falsely suggestive material, 

unlawfully empowering shorefront property owners to deny rockweed harvesters access to the 

intertidal zones they own which lay adjacent to their upland properties.” Order at 12. In other 

words, Seeley was informing landowners that attached, intertidal rockweed cannot be harvested 

without the landowner’s consent. In doing so, she was restating the Law Court’s unanimous 2019 

holding in Ross v. Acadian Seaplants. As the Court stated in its Order, Plaintiffs did not even 

attempt to claim that Seeley’s advocacy lacked legal or factual support. Order at 15.    
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Plaintiffs’ inclusion of Seeley in this litigation is particularly egregious because she was 

sued purely for her public advocacy. Plaintiffs did not allege that they have attempted to use 

Seeley’s intertidal land or that Seeley has prevented Plaintiffs, or anyone else, from using her 

intertidal land for any purpose. She was sued because she is an environmental activist and 

Defendants apparently disagree with her work to conserve rockweed. Plaintiffs’ suit against 

Seeley is therefore a textbook SLAPP suit, “brought with the intention of chilling or deterring the 

free exercise of the defendant's First Amendment right to petition the government by threatening 

would-be activists with litigation costs.” Schelling v. Lindell, 2008 ME 59, ¶ 6, 942 A.2d 1226, 

1229. 

 Accordingly, the PLNS Defendants were forced to defend themselves in this litigation 

solely for engaging in the First Amendment right of petition that the Statute seeks to safeguard. 

An award of attorney’s fees to Defendants is therefore supported by the Statute’s purpose. 

3. Fees Available 

An award of fees under the anti-SLAPP statute may include fees incurred in litigating the 

special motion to dismiss under 14 M.R.S. § 556, as well as fees incurred in litigating an 

associated motion to dismiss under Maine Rule of Civil Procedure 12(b)(6). Klein v. Demers-

Klein, 2019 WL 4248248 (Me. Super. Aug. 13, 2019) (Horton, J.). This is true even where the 

12(b)(6) motion is found to be moot because the action has been dismissed under the anti-

SLAPP special motion to dismiss. See id.; Klein v. Demers-Klein, 2019 WL 3064839 (Me. 

Super. Apr. 17, 2019) (Horton, J.). It is common for both such motions to dismiss to be brought 

in the same litigation because both are defenses against meritless claims. See, e.g., id.; Nader v. 

Maine Democratic Party, 2010 WL 10031012 (Me. Super. Nov. 15, 2010); Millett v. Atlantic 

Richfield Co., 1999 WL 35298367 (Me. Super. Aug. 30, 1999). 
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Under the majority rule, fees may include those associated with the merits of the motion 

to dismiss as well as those associated with litigating the resulting fee claim. “[F]ollow[ing] the 

rule of the overwhelming majority of courts that have considered the question . . . absent 

circumstances rendering the award unjust, fees recoverable . . . ordinarily include compensation 

for all hours reasonably spent, including those necessary to establish and defend the fee claim.” 

Ketchum v. Moses, 17 P.3d 735, 747–48 (Cal. 2001). 

Attorney’s fees may also be awarded where the prevailing party in an anti-SLAPP motion 

to dismiss incurs additional legal costs defending the trial court’s dismissal on appeal to the Law 

Court. Klein v. Demers-Klein, 2020 WL 5881873 (Me. Super. July 28, 2020) (Horton, J.) 

(awarding attorney’s fees incurred by defendants in plaintiff’s appeal to Law Court of anti-

SLAPP dismissal); Fabre v. Walton, 802 N.E.2d 1030 (Mass. 2004) (awarding defendant 

appellate attorney's fees in plaintiff’s appeal of grant of anti-SLAPP motion to dismiss).  

“The amount of litigation on this issue typically lies in the plaintiff's hands: having 

litigated the matter tenaciously, [plaintiff] cannot ... be heard to complain about the time 

necessarily spent by the [defendant] in response.” Ketchum, 17 P.3d at 748. 

4. Fees Requested 

In support of this Request, Defendants attach the Affidavit of Gordon R. Smith (“Smith 

Affidavit”), which sets forth the attorney’s fees incurred to date by the PLNS Defendants related 

to the anti-SLAPP Special Motion to Dismiss granted by the Court on May 18, 2022, fees 

incurred by the PLNS Defendants for preparation of the associated 12(b)(6) motion to dismiss, 

and fees incurred in making this fee request. 

 As supported by the billing records attached to the Smith Affidavit, Defendants 

respectfully request that the Court approve and order Plaintiffs to pay Defendants $47,204.00 in 
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One Portland Square
P.O. Box 586

Portland, ME 04112-0586
(207) 774-4000

Tax ID: 01-0176171

ME | MA | RI | CT | NY | DC
www.verrill-law.com

Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

June 11, 2021
582133

15517-0001

For Professional Services through May 31, 2021

Client: Edward Page, et al.
Matter: Intertidal Litigation

Total Fees $

Total Costs $ 225.00

Total Due This Invoice $

0356



Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

June 11, 2021
582133

15517-0001

Page Number 2

Time Detail

Date Initials Description Hours Amount
05/03/21 KEG  

05/04/21 GRS  
 

05/05/21 GRS  

05/06/21 GRS Analysis regarding deadline to file anti-SLAPP motion to 
dismiss; telephone conferences with Ms. Hadlock Seeley 
regarding  

1.30 500.50

05/07/21 CRS  
 

05/17/21 CLJ  

05/18/21 CLJ  

05/18/21 GRS Research and analysis regarding Anti-SLAPP motion to 
dismiss;  

 
 

1.80 693.00

05/19/21 KEG Confer with Attorney Smith on  0.30 124.50

05/19/21 GRS Confer with Attorney Glidden regarding ; 
email correspondence with Ms. Hadlock Seeley  

1.00 385.00

05/20/21 GRS  
 telephone 

conference and email correspondence with Ms. Hadlock 
Seeley regarding  

0.70 269.50

05/21/21 CLJ
05/21/21 GRS Attention to Anti-SLAPP affidavits;  

 
 

1.10 423.50

05/22/21 GRS Legal research and draft motion to dismiss under Maine 
Rule of Civil Procedure 12(b)(6) for failure to state a claim

2.50 962.50

05/23/21 GRS Further research, analysis, and draft motion to dismiss 
under Maine Rule of Civil Procedure 12(b)(6) for failure to 
state a claim

5.90 2,271.50

05/24/21 GRS Further research, analysis, and draft motion to dismiss 
under Maine Rule of Civil Procedure 12(b)(6) for failure to 
state a claim

8.90 3,426.50

0357



Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

June 11, 2021
582133

15517-0001

Page Number 3

Date Initials Description Hours Amount
05/25/21 KEG Confer with Attorney Smith regarding  1.10 456.50

05/25/21 GRS Further research, analysis, draft and revise motion to 
dismiss under Maine Rule of Civil Procedure 12(b)(6) for 
failure to state a claim; confer with Attorney Glidden 
regarding same; email clients regarding  

10.90 4,196.50

05/26/21 KEG Review motion to dismiss and provide comments 0.70 290.50
05/26/21 GRS Revise, finalize and file motion to dismiss for failure to 

state a claim under Maine Rule of Civil Procedure 12(b)(6); 
review motions to dismiss filed by other defendants

4.40 1,694.00

Total $

Cost Summary

Description Amount
Filing Fee 225.00

Total $225.00
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One Portland Square
P.O. Box 586

Portland, ME 04112-0586
(207) 774-4000

Tax ID: 01-0176171

ME | MA | RI | CT | NY | DC
www.verrill-law.com

Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

July 23, 2021
584105

15517-0001

For Professional Services through June 30, 2021

Client: Edward Page, et al.
Matter: Intertidal Litigation

Total Fees $

Total Due This Invoice $

Previous Balance Due $

Amount Due $
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Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

July 23, 2021
584105

15517-0001

Page Number 2

Time Detail

Date Initials Description Hours Amount
06/07/21 KEG  

06/07/21 GRS  
 

06/09/21 GRS  
 

 
 research and analysis 

regarding Anti-SLAPP motion to dismiss including review 
draft affidavits regarding interactions with rockweed 
harvesters and DMR

1.10 423.50

06/21/21 KEG Confer with Attorney Smith regarding  0.30 124.50

06/21/21 GRS Email correspondence with clients regarding  
; 

revise Page, Li, Newby and Hadlock Seeley affidavits

2.40 924.00

06/22/21 GRS Attention to Page affidavit 0.30 115.50
06/23/21 GRS Revisions to Page, Li/Newby, and Seeley affidavits 2.10 808.50
06/28/21 GRS Legal research and draft special motion to dismiss under 

Maine Anti-SLAPP statute
4.00 1,540.00

06/29/21 GRS Further analysis, draft, revise, and file special motion to 
dismiss and supporting memorandum of law under Maine 
Anti-SLAPP statute

9.00 3,465.00

06/30/21 GRS Review plaintiffs' briefs in opposition to 12(b)(6) motions to 
dismiss for failure to state a claim

0.70 269.50

Total $
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One Portland Square
P.O. Box 586

Portland, ME 04112-0586
(207) 774-4000

Tax ID: 01-0176171

ME | MA | RI | CT | NY | DC
www.verrill-law.com

Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

August 6, 2021
584820

15517-0001

For Professional Services through July 31, 2021

Client: Edward Page, et al.
Matter: Intertidal Litigation

Total Fees $

Total Due This Invoice $

Previous Balance Due $

Amount Due $

0361



Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

August 6, 2021
584820

15517-0001

Page Number 2

Time Detail

Date Initials Description Hours Amount
07/06/21 GRS Email correspondence with Ms. Seeley  

 
; review Attorney General's partial 

objection to 12(b)(6) motions to dismiss and email clients 
regarding 

1.30 500.50

07/17/21 GRS Legal research and draft brief in reply to Plaintiffs' 
opposition to Defendants' 12(b)(6) motion to dismiss

4.60 1,771.00

07/18/21 GRS Research, analysis, draft, and revise reply brief responding 
to Plaintiffs' arguments opposing 12(b)(6) motion to 
dismiss

8.80 3,388.00

07/19/21 GRS Draft, revise and file reply brief addressing Plaintiffs' 
citation to Maine and U.S. Supreme Court case law and 
other arguments opposing 12(b)(6) motion to dismiss for 
failure to state a claim

7.60 2,926.00

07/20/21 GRS Review reply briefs filed by Wells defendants on 12(b)(6) 
motions to dismiss; review Plaintiff Delogu opposition to 
Anti-SLAPP motion to dismiss; email client group 
regarding 

0.90 346.50

07/21/21 KEG Confer with Attorney Smith regarding  0.50 207.50

07/21/21 GRS Review Plaintiffs' opposition to anti-SLAPP motion to 
dismiss; email correspondence with client group regarding 

; confer with Attorney Glidden regarding  

1.30 500.50

07/21/21 ABK Review of material for title research 0.40 56.00
07/22/21 ABK Research in the Cumberland County Registry of Deeds 1.00 140.00
07/23/21 ABK Research in the Knox County Registry of Deeds 2.00 280.00
07/24/21 ABK Research in the Washington County Registry of Deeds 1.00 140.00
07/25/21 GRS Review Li/Newby chain of title; email with Ms. Newby 

regarding ; outline reply brief in Anti-SLAPP motion
2.80 1,078.00

07/26/21 ABK Research in the Cumberland, Knox and Washington 
County Registries of Deeds and e-mail to Attorney Smith

2.60 364.00

07/29/21 GRS Confer with Paralegal Knight regarding  0.40 154.00

07/29/21 ABK Research in the Cumberland County Registry of Deeds  1.20 168.00

07/30/21 ABK Research in the Cumberland County Registry of Deeds 
and Title Memo to Attorney Smith

2.50 350.00

Total $

0362



One Portland Square
P.O. Box 586

Portland, ME 04112-0586
(207) 774-4000

Tax ID: 01-0176171

ME | MA | RI | CT | NY | DC
www.verrill-law.com

Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

September 8, 2021
586105

15517-0001

For Professional Services through August 31, 2021

Client: Edward Page, et al.
Matter: Intertidal Litigation

Total Fees $

Total Due This Invoice $

Previous Balance Due $

Amount Due $

0363



Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

September 8, 2021
586105

15517-0001

Page Number 2

Time Detail

Date Initials Description Hours Amount
08/01/21 GRS Legal research and draft brief in reply to Plaintiffs' 

opposition to Anti-SLAPP motion to dismiss
6.00 2,310.00

08/02/21 GRS Further legal research and draft brief in reply to Plaintiffs' 
opposition to Anti-SLAPP motion to dismiss; analysis 
regarding Page and Seeley title to intertidal land; confer 
with Paralegal Knight regarding ; telephone 
conference with  regarding 

6.10 2,348.50

08/02/21 ABK Telephone conversation with Attorney Smith on  0.30 42.00

08/03/21 JTB Review draft reply brief 0.40 182.00
08/03/21 GRS Analysis, draft, revise and file reply brief for Anti-SLAPP 

motion to dismiss; assemble Seeley affidavit and exhibits 
related to same

6.80 2,618.00

08/05/21 ABK  

08/06/21 ABK  

08/09/21 ABK  

08/10/21 ABK

Total $
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One Portland Square, 10th Floor
Portland, Maine 04101-4054

(207) 774-4000

Tax ID: 01-0176171

ME | MA | RI | CT | NY | DC
www.verrill-law.com

Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

May 16, 2022
599536

15517-0001

For Professional Services through April 30, 2022

Client: Edward Page, et al.
Matter: Intertidal Litigation

Total Fees $

Total Costs $

Total Due This Invoice $

Less Retainer $

Previous Balance Due $

Amount Due $

0365



Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

May 16, 2022
599536

15517-0001

Page Number 2

Time Detail

Date Initials Description Hours Amount
04/20/22 GRS Review Superior Court order on motions to dismiss  

; analysis of request for 
attorney's fees  

1.90 779.00

04/22/22 KEG Confer with Attorney Smith regarding  0.60 267.00

04/22/22 GRS Confer with R. Seeley, E. Page, and C. Page regarding 
 

 
 

; confer with Attorney Glidden 
regarding ; research attorney's fees provision of Anti-
SLAPP statute

1.90 779.00

04/25/22 GRS  
 
 

 

04/25/22 ABK  

04/25/22 MTT Review client invoices for time spent on Anti-SLAPP 
motion for attorney fees application; email Attorney Smith 
regarding 

0.30 60.00

04/26/22 KEG Confer with Attorney Smith regarding  0.20 89.00

04/26/22 GRS  

04/26/22 ABK  

04/26/22 MTT Draft Application for fees and Affidavit of Gordon Smith in 
support of same; email both to Attorney Smith

0.70 140.00

04/27/22 KEG
04/27/22 GRS Legal research, review and redact time entries, and draft 

request for attorney's fees and associated affidavit 
pursuant to grant of Anti-SLAPP special motion to dismiss

1.80 738.00

04/27/22 GRS  
 

 

04/27/22 GRS  
 

04/27/22 ABK  
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Edward Page, et al. Invoice Date:
Invoice Number:
Matter Number:

May 16, 2022
599536

15517-0001

Page Number 3

Date Initials Description Hours Amount
04/28/22 KEG Further conference with Attorney Smith  

 
0.50 222.50

04/28/22 GRS Further legal research and draft request for attorney's fees, 
affidavit, and exhibits related to grant of Anti-SLAPP 
special motion to dismiss

1.90 779.00

04/28/22 GRS  

04/28/22 GRS Further draft request and affidavit for attorney's fees under 
Anti-SLAPP motion to dismiss; attention to time entries 
related to same

2.10 861.00

Total $

Timekeeper Summary

Name Hours Rate Amount

Total $

Cost Summary

Description Amount

Total $

0367
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EXHIBIT B 
To Attorney Fee Affidavit

Fees on Anti-SLAPP Special Motion to Dismiss 

Date Attorney/
Paralegal 

Description Hours Fees 

05/06/21 GRS Analysis regarding deadline to file anti-SLAPP motion to 
dismiss; telephone conferences with Ms. Hadlock Seeley 
regarding litigation strategy

.7 $269.50

05/18/21 GRS Research and analysis regarding anti-SLAPP motion to 
dismiss

.8 $308.00

05/19/21 KEG Confer with Attorney Smith on strategy for filing 12(b)(6) 
motion to dismiss and anti-SLAPP motion to dismiss

.3 $124.50

05/19/21 GRS Confer with Attorney Glidden regarding motion strategy; 
email correspondence with Ms. Hadlock Seeley regarding 
defendants’ affidavits for Anti-SLAPP motion to dismiss

1.00 $385.00

05/20/21 GRS Telephone conference and email correspondence with Ms. 
Hadlock Seeley regarding affidavits for anti-SLAPP 
motion

.5 $192.50

05/21/21 GRS Attention to anti-SLAPP affidavits .6 $231.00
06/09/21 GRS Research and analysis regarding anti-SLAPP motion to 

dismiss including review draft affidavits regarding 
interactions with rockweed harvesters and DMR

.8 $308.00

06/21/21 KEG Confer with Attorney Smith regarding affidavits in 
support of Anti-SLAPP motion to dismiss

.3 $124.50

06/21/21 GRS Email correspondence with clients regarding Anti-SLAPP 
motion to dismiss and attorney-client communications; 
revise Page, Li, Newby and Hadlock Seeley affidavits

2.40 $924.00

06/22/21 GRS Attention to Page affidavit .3 $115.50
06/23/21 GRS Revisions to Page, Li/Newby, and Seeley affidavits 2.10 $808.50
06/28/21 GRS Legal research and draft special motion to dismiss under 

Maine anti-SLAPP statute
4.00 $1,540.00

06/29/21 GRS Further analysis, draft, revise, and file special motion to 
dismiss and supporting memorandum of law under Maine 
anti-SLAPP statute

9.00 $3,465.00

07/06/21 GRS Email correspondence with Ms. Seeley regarding threat of 
suit against other landowners who contact DMR to report 
rockweed harvest

.3 $115.50

07/20/21 GRS Review Plaintiff Delogu opposition to anti-SLAPP motion 
to dismiss; email client group regarding same

.6 $231.00

07/21/21 KEG Confer with Attorney Smith regarding response to 
opposition to Anti-SLAPP motion to dismiss

.5 $207.50

07/21/21 GRS Review Plaintiffs’ opposition to anti-SLAPP motion to 
dismiss; email correspondence with client group regarding 
same; confer with Attorney Glidden regarding reply 
strategy

1.30 $500.50

07/21/21 ABK Review of material for title research .4 $56.00
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Date Attorney/
Paralegal 

Description Hours Fees

07/22/21 ABK Research in the Cumberland County Registry of Deeds 1.00 $140.00
07/23/21 ABK Research in the Knox County Registry of Deeds 2.00 $280.00
07/24/21 ABK Research in the Washington County Registry of Deeds 1.00 $140.00
07/25/21 GRS Review Li/Newby chain of title; email with Ms. Newby 

regarding same; outline reply brief in anti-SLAPP motion
2.80 $1,078.00

07/26/21 ABK Research in the Cumberland, Knox and Washington 
County Registries of Deeds and e-mail to Attorney Smith

2.60 $364.00

07/29/21 GRS Confer with Paralegal Knight regarding clients’ chain of 
title and ownership of intertidal land

.4 $154.00

07/29/21 ABK Research in the Cumberland County Registry of Deeds for 
Weezie Way parcel in Cundy’s Harbor, ME

1.20 $168.00

07/30/21 ABK Research in the Cumberland County Registry of Deeds 
and Title Memo to Attorney Smith

2.50 $350.00

08/01/21 GRS Legal research and draft brief in reply to Plaintiffs’ 
opposition to anti-SLAPP motion to dismiss

6.00 $2,310.00

08/02/21 GRS Further legal research and draft brief in reply to Plaintiffs’ 
opposition to anti-SLAPP motion to dismiss; analysis 
regarding Page and Seeley title to intertidal land; confer 
with Paralegal Knight regarding same; telephone 
conference with Mr. and Mrs. Page regarding same

6.10 $2,348.50

08/02/21 ABK Telephone conversation with Attorney Smith on Weazie 
Way, Cundy’s Harbor, ME

.3 $42.00

08/03/21 JTB Review draft reply brief .4 $182.00
08/03/21 GRS Analysis, draft, revise and file reply brief for anti-SLAPP 

motion to dismiss; assemble Seeley affidavit and exhibits 
related to same

6.80 $2,618.00

SUBTOTAL: Fees on Anti-SLAPP Special Motion to Dismiss 59 $20,081.00

Fees and Costs on Rule 12(b)(6) Motion to Dismiss 
Date Attorney/

Paralegal 
Description Hours Fees

05/22/21 GRS Legal research and draft motion to dismiss under Maine 
Rule of Civil Procedure 12(b)(6) for failure to state a 
claim

2.5 $962.50

05/23/21 GRS Further research, analysis, and draft motion to dismiss 
under Maine Rule of Civil Procedure 12(b)(6) for failure 
to state a claim

5.9 $2,271.50

05/24/21 GRS Further research, analysis, and draft motion to dismiss 
under Maine Rule of Civil Procedure 12(b)(6) for failure 
to state a claim

8.9 $3,426.50

05/25/21 KEG Confer with Attorney Smith regarding arguments for 
motion to dismiss

1.1 $456.50
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Date Attorney/
Paralegal 

Description Hours Fees

05/25/21 GRS Further research, analysis, draft and revise motion to 
dismiss under Maine Rule of Civil Procedure 12(b)(6) for 
failure to state a claim; confer with Attorney Glidden 
regarding same; email clients regarding litigation status 
and communication privilege

10.9 $4,196.50

05/26/21 KEG Review motion to dismiss and provide comments .7 $290.50
05/26/21 GRS Revise, finalize and file motion to dismiss for failure to 

state a claim under Maine Rule of Civil Procedure 
12(b)(6); review motions to dismiss filed by other 
defendants

4.4 $1,694.00

05/26/21 Superior Court filing fee $225.00
06/30/21 GRS Review plaintiffs’ briefs in opposition to 12(b)(6) motions 

to dismiss for failure to state a claim
.7 $269.50

07/06/21 GRS Review Attorney General’s partial objection to 12(b)(6) 
motions to dismiss and email clients regarding same

1.0 $385.00

07/17/21 GRS Legal research and draft brief in reply to Plaintiffs’ 
opposition to Defendants’ 12(b)(6) motion to dismiss

4.6 $1,771.00

07/18/21 GRS Research, analysis, draft, and revise reply brief responding 
to Plaintiffs’ arguments opposing 12(b)(6) motion to 
dismiss

8.8 $3,388.00

07/19/21 GRS Draft, revise and file reply brief addressing Plaintiffs’ 
citation to Maine and U.S. Supreme Court case law and 
other arguments opposing 12(b)(6) motion to dismiss for 
failure to state a claim

7.6 $2,926.00

07/20/21 GRS Review reply briefs filed by Wells defendants on 12(b)(6) 
motions to dismiss

.3 $115.50

SUBTOTAL: Fees and Costs on Rule 12(b)(6) Motion to Dismiss 57.4 $22,378.00

Fees on Fee Request (to Date) 
04/20/22 GRS Review Superior Court order on motions to dismiss; and 

email client group regarding same; analysis of request for 
attorney’s fees

.7 $287.00

04/22/22 KEG Confer with Attorney Smith regarding fee affidavit and 
strategize continued litigation and further motion to 
dismiss

.3 $133.50

04/22/22 GRS Confer R. Seeley, E. Page, and C. Page regarding Superior 
Court order granting Anti-SLAPP motion to dimiss and 
next steps; confer with Attorney Glidden regarding same; 
research attorney’s fees provision of Anti-SLAPP statute

.9 $369.00

04/25/22 MTT Review client invoices for time spent on Anti-SLAPP 
motion for attorney fees application; email Attorney Smith 
regarding same

.3 $60.00

04/26/22 KEG Confer with Attorney Smith regarding billing entries as 
exhibits for Fee application

.2 $89.00
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Date Attorney/
Paralegal 

Description Hours Fees

04/26/22 MTT Draft Application for fees and Affidavit of Gordon Smith 
in support of same; email both to Attorney Smith

.7 $140.00

04/27/22 GRS Legal research, review and redact time entries, and draft 
request for attorney’s fees and associated affidavit 
pursuant to grant of Anti-SLAPP special motion to dismiss

1.8 $738.00

04/28/22 KEG Further conference with Attorney Smith regarding fee 
affidavit and argument for supporting motion requesting 
fees

.5 779.00

04/28/22 GRS Further legal research and draft request for attorney’s fees, 
affidavit, and exhibits related to grant of Anti-SLAPP 
special motion to dismiss

1.9 $779.00

04/28/22 GRS Further draft request and affidavit for attorney’s fees under 
anti-SLAPP motion to dismiss; attention to time entries 
related to same

2.1 $861.00

05/05/22 GRS Further draft/revise request for attorney’s fees .7 $287.00
05/17/22 GRS Further legal research and draft request for attorney’s fees 

under Anti-SLAPP statute
1.9 $779.00

SUBTOTAL: Fees on Fee Request (to Date) 12 $4,745.00

TOTAL: Hours, Fees, and Costs (to Date) 128.4 $47,204.00
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
PETER MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

DEFENDANT OA 2012 TRUST’S 
STATEMENT OF UNDISPUTED 

MATERIAL FACTS 
 
 

(Title to Real Estate Involved) 
 

 Pursuant to Rule 56(h) of the Maine Rules of Civil Procedure and in support of its motion 

for summary judgment against Plaintiffs, Defendant John B. Howe, Trustee of the 2012 Trust 

(“OA 2012”) hereby submits the following statement of undisputed material facts.   

1. OA 2012 is a Maine Trust and owns ocean front property at Moody Beach in 
Wells, Maine as described in a deed from Kevin J. Howe, Trustee of the Kevin J. Howe 1988 
Trust, to John B. Howe, Trustee of the OA 2012 Trust dated December 10, 2012, and recorded 
December 18, 2012, in the York County Registry of Deeds at Book 16487, Page 844.  See 
Affidavit of Rebecca Kinney (“Kinney Aff.”) ¶ 3 & Exhibit A; Compl. ¶ 20; OA 2012 Answer 
(Aug. 11, 2022) ("OA 2012 Answer") ¶ 20; Affidavit of Julie Washburn (“Washburn Aff.”), 
Exhibit A (Howe Depo. at 25-26, 71).  

 
2. OA 2012’s property immediately abuts the Ogunquit Beach.  Kinney Aff. ¶ 3 & 

Exhibit A; Compl. ¶ 20; OA 2012 Answer ¶ 20.; Washburn Aff., Exhibit B (K. Masucci Depo. at 
98). 

 
3. OA 2012’s property is about 50 feet wide. Kinney Aff. ¶ 3 & Exhibit A; Compl. ¶ 

20; OA 2012 Answer ¶ 20; Washburn Aff., Exhibit A (Howe Depo. at 24) & Exhibit D (Peter I 
Depo. at 95).  

 
4. The distance from the seawall at OA 2012’s property to the mean low water 
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varies but in places is 500 to 600 feet.  Washburn Aff., Exhibit A (Howe Depo. at 22, 24-25); 
Kinney Aff. ¶ 3 & Exhibit A; Compl. ¶ 20; OA 2012 Answer ¶ 20. 

 
5. From the seawall toward the ocean for a distance of about 30 feet is a dry sand 

area.  Washburn Aff., Exhibit C (Connerney Depo. at 121-122).  No Plaintiff is making any 
claim of use to the dry sand area. Washburn Aff., Exhibit C (Connerney Depo. at 95, 101), 
Exhibit D (Peter I Depo. at 15, 18), Exhibit E (Peter II Depo. at 13-15).  

 
6. The portions of the Ogunquit Beach that abuts the upland portion of OA 2012’s 

property to the south is a public way that provides access for a Town of Ogunquit parking lot to 
the Ogunquit Beach.  Kinney Aff. ¶ 3 & Exhibit A; Compl. ¶ 20; OA 2012 Answer ¶ 20; 
Washburn Aff., Exhibit A (Howe Depo. at 55-56, 60) & Exhibit E (Peter II Depo. at 40, 42). 

 
7. There is a sign that has been in place for some time attached to the seawall facing 

the right of way that states: “Moody Beach (to your left) is a private beach to the low water mark 
no loitering no dogs allowed thank you.”  Washburn Aff., Exhibit A (Howe Depo. at 39 & 
Exhibit 5) & Exhibit D (Peter I Depo. at 27-28). 

 
8. OA 2012 has posted on its seawall that faces the ocean a sign that states: “Moody 

Beach, Private, No Loitering.”  Compl. ¶¶ 20, 40; OA 2012 Answer ¶¶ 20, 40; Washburn Aff., 
Exhibit A (Howe Depo. at 47-49 & Exhibit 6) & Exhibit D (Peter I Depo. at 27-28). 

 
9. During the summer season, OA 2012 places temporary signage at or near the high 

water mark on its property indicating the location of various beaches including arrows pointing 
to Moody Beach, a private beach, and the Ogunquit Beach.  Washburn Aff., Exhibit A (Howe 
Depo. at 39, 47-48, 51-52 & Exhibits 5, 6, 7 & 8); Compl. ¶¶ 20, 40; OA 2012 Answer ¶¶ 20, 40. 

 
10. The purpose of the signage is to identify for those using the beach the 

demarcation between the Ogunquit Town beach and OA 2012’s property in Wells at Moody 
Beach.  Washburn Aff., Exhibit A (Howe Depo. at 39, 47-49, 51-52, 55-56, 60 & Exhibits 5, 6, 7 
& 8); Compl. ¶¶ 20, 40; OA 2012 Answer ¶¶ 20, 40. 

 
11. Beach goers including those few Plaintiffs who have actually been on or over OA 

2012’s intertidal property do not read the sign as restricting or limiting in any way any 
movement-based activity, whether recreational, navigation or ocean based related.  Washburn 
Aff., Exhibit A (Howe Depo. at 39, 40, 42, 43, 44, 45, 63-64) & Exhibit C (Connerney Depo. 97-
98, 100-101, 103). 

 
12. As was the case when Bell was decided, hundreds of people every summer day 

engage in movement-based activity on or over OA 2012’s intertidal property without restriction 
or interruption.  Washburn Aff., Exhibit A (Howe Depo. at 39, 40, 42, 43, 44, 45, 63-64); Kinney 
Aff. ¶¶ 3, 4 and Exhibit B-6. 
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13. OA 2012’s predecessor in title Kevin Howe was a plaintiff in the Bell v. Town of 
Wells, Maine Superior Court (York) CV-84-125, and Law Court Docket YOR-87-430, reported 
at Bell v. Town of Wells, 557 A.2d 168 (Me. 1989) (collectively both the Superior Court action 
on and Law Court decision in Bell are referred to herein as the “Bell Action”) and obtained a 
judgment that is of record through that quiet title action that he owned the fee to the intertidal 
portion of his property (e.g., that it is private property) subject only to the public’s rights to use 
his intertidal property for fishing, fowling and navigation, and that those rights did not include 
any recreational rights.  Kinney Aff. ¶¶ 3, 4 and Exhibits A, B-1 (at 332), B-2, B-6, B-7 & B-8; 
Washburn Aff., Exhibit A (Howe Depo. at 26-27).  

 
14. The State was an actual party in the Bell Action and represented the public 

interest.  Kinney Aff. ¶ 4 & Exhibits B-1, B-3 B-7 & B-8; see also Bell v. Town of Wells, 557 
A.2d 168 (Me. 1989). 

 
15. Plaintiff Orlando Delogu was among the amici in the Bell Action.  See Bell v. 

Town of Wells, 557 A.2d 168 (Me. 1989). 
 
16. In the Bell Action, at the request of the State, a guardian ad litem was appointed 

pursuant to 14 M.R.S. § 6656 “to represent the private rights of all unnamed and unknown 
defendant who have not actually been served with process and who had not appeared in this 
action.”  Kinney Aff. ¶ 4 & Exhibit B-5. 

 
17. The testimony at trial in the Bell Action included references to signs posted on the 

seawall on the Howe property and on other seawalls that said Moody Peach was a private beach 
and stated, “No Loitering” and/or “No Trespassing.”  Kinney Aff. ¶ 4 & Exhibit B-6. 

 
18. OA 2012 is successor in title and in privity with Kevin Howe.  Kinney Aff. ¶¶ 3, 

4 & Exhibits A, B-1 & B-8.  
 
19. None of the Plaintiffs have had their access to OA 2012’s intertidal land limited 

or restricted in any way for any movement-based activity, whether navigation related, 
recreational related and/or ocean base, let alone significantly restricted. Washburn Aff., Exhibit 
B (K. Masucci Depo. at 37-38 & 98-102), Exhibit D (Peter I Depo. at 16-18), Exhibit E (Peter II 
Depo. at 18), Exhibit F (Griffiths Depo. at 35, 60, 66, 68), Exhibit G (J. Delogu Depo. at 13, 18) 
& Exhibit H (O. Delogu Depo. at 141-142).  

 
20. There are no facts suggesting that the “intertidal jurisdiction” has “restricted” any 

of the Plaintiffs from engaging in any movement-based activity on or over OA 2012’s intertidal 
property.  Washburn Aff., Exhibit B (K. Masucci Depo. at 37-38, 98-102), Exhibit D (Peter I 
Depo. at 16-18), Exhibit E (Peter II Depo. at 18), Exhibit F (Griffiths Depo. at 35, 60, 66, 68), 
Exhibit G (J. Delogu Depo. at 13, 18) & Exhibit H (O. Delogu Depo. at 141-142).  

 

0439



4 
 

21. In the Bell Action, there was testimony that many of the ocean-front property 
owners placed signs either in the sand, or on their seawall steps; the signs carried messages such 
as “No Trespassing”, “Private Beach to Low Water Mark, No Loitering Please” [App. at 1397], 
or simply “Private Property.”  At the southern end, near Ogunquit Beach, William Case and 
plaintiffs Leo Shannon and John Howe erected a sign in 1975 at Howe’s property (on the 
Ogunquit Beach line) which said, “Private Beach.”  Kinney Aff. ¶ 4 and Exhibit B-6. 

 
22. OA 2012 has never objected to any movement-based activity over its intertidal 

property, however characterized as ocean based, navigation or recreation. Washburn Aff., 
Exhibit A (Howe Depo. at 39, 45, 71). 

 
23. With respect to OA 2012’s intertidal zone Plaintiffs Robert Morse, George 

Seaver, John W. Grotton, Hale Miller, LeRoy Gilbert, Jake Wilson, Dan Harrington, Susan 
Domizi, Greg Tobey, Amanda Moeser, Chad Coffin, Lori Howell, Tom Howell and Brian Beal 
have not been to Moody Beach where OA 2012’s intertidal property is located and have never 
been on OA 2012’s property, and have not to identified any instance in which OA 2012 
prevented or restricted them (or anyone else for that matter) from engaging in any movement-
based activity on or over OA 2012 property.  Washburn Aff., Exhibit J (Plaintiff Robert Morse’s 
Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories 
Nos. 2, 3 (Dec. 19, 2022); Plaintiff George Seaver’s Answers to Defendants OA 2012 Trust and 
Judy’s Moody LLC’s First Set of Interrogatories Nos. 2, 3 (Dec. 19, 2022); Plaintiff John W. 
Grotton’s Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of 
Interrogatories Nos. 2, 3 (signed & dated Dec. 31, 2022); Plaintiff Hale Miller’s Answers to 
Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories Nos. 2, 3 (Dec. 
19, 2022); Plaintiff LeRoy Gilbert’s Answers to Defendants OA 2012 Trust and Judy’s Moody 
LLC’s First Set of Interrogatories Nos. 2, 3 (signed & dated Dec. 30, 2022); Plaintiff Jake 
Wilson’s Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of 
Interrogatories Nos. 2, 3 (signed & undated); Plaintiff Dan Harrington’s Answers to Defendants 
OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories Nos. 2, 3 (signed & dated 
Dec. 19, 2022); Plaintiff Susan Domizi’s Answers to Defendants OA 2012 Trust and Judy’s 
Moody LLC’s First Set of Interrogatories Nos. 2, 3 (signed & dated Jan. 4, 2023); Plaintiff Greg 
Tobey’s Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of 
Interrogatories Nos. 2, 3 (signed & undated); Plaintiff Amanda Moeser’s Answers to Defendants 
OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories Nos. 2, 3 (signed & dated 
Dec. 26, 2022); Plaintiff Chad Coffin’s Answers to Defendants OA 2012 Trust and Judy’s 
Moody LLC’s First Set of Interrogatories Nos. 2, 3 (signed & undated); Plaintiff Lori Howell’s 
Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories 
Nos. 2, 3 (Dec. 12, 2022); Plaintiff Tom Howell’s Answers to Defendants OA 2012 Trust and 
Judy’s Moody LLC’s First Set of Interrogatories Nos. 2, 3 (Dec. 12, 2022); Plaintiff Brian Beal’s 
Answers to Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories No. 
2 (signed & dated Dec. 28, 2022)). 
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24. Plaintiffs Judith Delogu and Sheila Jones have never been to Moody Beach, and 
have never been or attempted to engage any movement-based activity on OA 2012 intertidal 
land.  Washburn Aff., Exhibit G (J. Delogu Depo. 13, 18, 21, 30) & Exhibit I (Jones Depo. at 32, 
43). 

 
25. Plaintiff William Griffiths has been to Moody Beach twice, and has never been or 

attempted to engage any movement-based activity on OA 2012 intertidal land.  Washburn Aff., 
Exhibit F (Griffith’s Depo. 10, 59, 66-67) & Exhibit K (Plaintiff William Griffiths’ Answers to 
Defendants OA 2012 Trust and Judy’s Moody LLC’s First Set of Interrogatories No. 2 (signed & 
dated Dec. 21, 2022)).  

 
26. Plaintiff Orlando Delogu has been to Moody Beach, but is not aware of the 

location of OA 2012’s Property, and in any event has never been prevented from engaging in any 
movement-based activity over the entire beach, which necessarily involves the OA 2012 
Property.  Washburn Aff., Exhibit H (O. Delogu Depo. at 140-142, 148). 

 
27. Plaintiffs Peter and Kathy Masucci are back lot owners and access the beach at 

the opposite end of Moody Beach from where OA 2012 s property is located.  Washburn Aff., 
Exhibit B (K. Masucci Depo. at 97-101) & Exhibit E (Peter II Depo. at 16-18).  While they 
believe they have walked over OA 2012’s property, they have never been prevented or restricted 
from engaging in any movement-based activity on or over OA 2012’s Property.  Id. 

 
28. Back lot owner Plaintiff William Connerney believes he has walked across the 

OA 2012’s property, but he has never been prevented or restricted from engaging in any 
movement-based activity on or over OA 2012’s property.  Washburn Aff., Exhibit C (Connerney 
Depo. at 69, 72-73, 97-98, 103). 

 
29. Plaintiffs Griffiths and Jones do not know whether any of their customers had 

ever been on OA 2012’s property or seen any signs located thereon, and could not identify an 
occasion when any of their customers advised them they would not return to their hotel due to 
any signs on OA 2012’s property.  Washburn Aff., Exhibit F (Griffiths Depo. at 25, 29-30, 35-
36) & Exhibit I (Jones Depo. at 22-23, 38). 

 
30. In the Bell Action an Order for Alternative Service was published in the local 

York County newspaper that said in part “…it is hereby Ordered that any defendant or his 
attorney who wishes to oppose this lawsuit must prepare and file a written answer to the 
complaint on or by May 7, 1984.”.  Kinney Aff.  ¶ 4 and Exhibit B-4 (at entries numbered 4, 6 
19). 

 
31. As of 1984, Plaintiffs Peter and Kathy Masucci and William Connerney were of 

legal age and spent time at Moody Beach.  Washburn Aff., Exhibit B (K. Masucci Depo. at 65), 
Exhibit C (Connerney Depo. at 53) & Exhibit D (Peter I Depo. at 12, 18-19).  
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32. A final judgment was issued in the Bell Action.  Kinney Aff. ¶ 4 and Exhibits B-7 
and B-8 (docket entries at 9/15/87 Brodrick, J. decision/judgment, 09/30/87 Brodrick, J. 
amendment of findings of fact, & 10/01/87 declaration of “judgment be entered for the plaintiff, 
Kevin J. Howe”, Apx. at pp. 29-30, 32) infra; Bell v. Town of Wells, 557 A.2d 168 (Me. 1989). 

 
33. Plaintiffs have not joined in this action all of the prevailing plaintiffs in Bell 

Action or their successors in interests.  Kinney Aff. ¶ 4 and Exhibit B-1 (at docket entries 265 
through 293, Apx. at pp. 30-34) infra. 

 
34. The Appendix filed by the parties in the Law Court in the Bell Action, Law Court 

Docket No. YOR-87-430 contained over 1600 pages, including, as follows: 
 

a. Exhibit B-1:  Superior Court Docket Entries (Sheets 1 through 18), Appendix 
(“Apx.”) at pp. 01-36; 

b. Exhibit B-2:  Pleadings: Complaint and its Exhibit A (Mar. 7, 1984) and First 
Amendment to Complaint (Aug. 9, 1985); Apx. at pp. 37-58 & 78-85; 

c. Exhibit B-3:  Defendant State of Maine Bureau of Lands’ Answer (Apr. 11, 
1984), State Defendants’ Answer to Amendments to Plaintiffs’ Complaint (July 1, 
1986), Apx. At pp. 59-67 & 86-88; 

d. Exhibit B-4:  Superior Court Docket Entries evidencing filing and entry of 
Plaintiffs’ Motion for Alternative Service and Order, Apx. at 01-02; 

e. Exhibit B-5:  Superior Court Docket Entries reflecting filing and entry of State’s 
Motion for Appointment of Guardian Ad Litem (Nov. 2, 1984) and Order (Mar. 1, 
1985), Apx. 04 & 06; 

f. Exhibit B-6:  Excerpts of trial transcript regarding signage of Moody Beach 
(Edward Haseltine, Richard Kenary, Betty Stirling, & William Case); 

g. Exhibit B-7:  Superior Court decision (Sept. 14, 1987)(Brodrick, J.) and 
Amendment of Findings of Fact (Sept. 30, 1987)(Brodrick, J.); and 

h. Exhibit B-8:  Superior Court Docket Entries evidencing entry of Final Judgment 
(Sept. 14, 1987)(Brodrick, J.) and (29) Finding Judgments and Declaration of 
Title (Oct. 1, 1987). 

 
True copies of the above-identified excerpts of the Appendix are attached to the Affidavit of 
Rebecca Kinney.  See Kinney Aff.  ¶ 4 and Exhibits B-1, B-2, B-3, B-4, B-5, B-6, B-7 & B-8, 
respectively. 
 
Dated:  May 2, 2023    /s/David P. Silk     
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
 
Attorney for the Defendant OA 2012 Trust  
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
 
PETER MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

DEFENDANT OA 2012 TRUST’S RULE 
56(i)(2) REPLY  

TO THE ATTORNEY GENERAL’S 
OPPOSING STATEMENT  

TO OA 2012 TRUST’S RULE 56(h)(2) 
ADDITIONAL  

STATEMENT OF MATERIAL FACTS  
 
 
 

(Title to Real Estate Involved) 
 

 
Defendant OA 2012 Trust ("OA 2012 ") respectfully submits this reply, pursuant to Rule 

56(i)(2) of the Maine Rules of Civil Procedure, to the Attorney General’s (“AG”) Objections and 

Qualifications (June 23, 2023) to OA 2012’s Rule 56(h)(2) Additional Statements of Material 

Facts (June 2, 2023). The following are intended solely for the purpose of opposing the Attorney 

General’s summary judgment and for no other purpose and shall have no preclusive effect at trial 

or in any other proceeding. 

ASMF 10: The purpose of the signage is to identify for those using the beach the 

demarcation between the Ogunquit Town beach and OA 2012's property in Wells at Moody 

Beach. Washburn Aff., Exhibit A (Howe Depo. at 39, 47-49, 51-52, 55-56, 60 & Exhibits 5, 6, 7 

& 8); Compl. ¶¶ 20, 40; OA 2012 Answer ¶¶ 20, 40. 

AG’S RESPONSE TO ASMF 10:  

Objection: As to the Masuccis, Connerney, and other members of the public, this fact is 
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unsupported by the record citations.  Subject to this objection: 
 
Qualified. The AG admits OA 2012's purpose of posting the sign, but denies that the 

Masuccis and Connerney have the same understanding of the sign as OA 2012: 
 
To Kathy Masucci, the private beach signs on Moody Beach mean that she is trespassing 

and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 125:21- 126:6, 
Ex. KM-6, KM-7.) The signs and physical markers on Defendants' properties indicate to Peter 
Masucci that passage over their intertidal land would be trespassing and against the law. (P. 
Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Bill Connerney understands that Defendants could 
choose at any moment to ask someone who is walking across their intertidal land to leave or 
move along and he thinks about the possibility of a confrontation with Defendants when he is on 
their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 117:15-24). 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 10: 

The AG’s objection and qualification do not controvert ASMF 10.  The statement is 
supported by the record citation. Washburn Aff., Exhibit A (Howe Depo. at 39, 47-49, 51-52, 55-
56, 60 & Exhibits 5, 6, 7 & 8); Compl. ¶¶ 20, 40; OA 2012 Answer ¶¶ 20, 40.   

 
The record citations as to Mrs. Masucci do not support the qualification.  Mrs. Masucci 

testified “It’s not a prevention. It’s a feeling … and I know you don’t like the word trespassing 
and I know it’s not on the sign – but it is a feeling that you are trespassing every time you go 
onto that beach.”  (K. Masucci Dep. 37:22-38:4 (emphasis added).)  OA 2012’s signs do not state 
“trespassing.” Id.; AG admission to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 
2012’s signs state: "Moody Beach, Private, No Loitering" and “Moody Beach (to your left) is a 
private beach to the low water mark no loitering no dogs allowed thank you." AG admission to 
OA 2012’s ASMF 7, 8, 35 (June 23, 2023); (K. Masucci Dep. 125:21- 126:6 (“Right now what it 
means, private beach….”), Ex. KM-6, KM-7.) The only class of beings asked not to cross the 
property are dogs. 

 
The record citations (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8) do not support the 

statement “[T]he signs and physical markers on Defendants' properties indicate to Peter Masucci 
that passage over their intertidal land would be trespassing and against the law.” The record 
citation “P. Masucci Dep. 23:3-17” is Mr. Masucci’s testimony as to the property of Ocean 503 
LLC and not to OA 2012.  Exhibit PM-6 depicts the property of Ocean 503 LLC and not OA 
2012.  See P. Masucci Vol. II, 44:8-45:22 (identifying Exhibit 6)1.  Mr. Masucci identified 
Exhibit PM-8 as a sign on the property OA 2012 and that he “feel[s] when he see[s] that sign? A. 
It’s discouraging to me having been at the beach for over 50 years, discouraging but kind of 
makes me angry.” See Addendum 1 (P. Masucci Dep. II, 48:6-49:24).     

 
Bill Connerney testified that “What I know is the police don’t prosecute if you walk 

through the …. Property.” (Connerney Dep. 117:4-5.) As a member of the public, Mr. 
Connernery understands, referring to being asked to leave, “if you walk through the … property 

 
1 True copies of excerpts of the deposition of Peter Masucci (Vol. II, Jan. 13, 2023) are attached hereto as 
Addendum 1. 
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…” the Defendants as “the owner, … choose at any moment to enforce it” to ask someone who 
is walking across their intertidal land to leave or move along.  (Connerney Dep. 116:24-117:14.)  
And “[i]f they’re not going to enforce it, it doesn’t bother me.  If they’re going to enforce it, that 
would bother me.”  (Connerney Dep. 117:10-13.)  

 
ASMF 11:  Beach goers including those few Plaintiffs who have actually been on or over 

OA 2012's intertidal property do not read the sign as restricting or limiting in any way any 

movement-based activity, whether recreational, navigation or ocean based related. Washburn 

Aff., Exhibit A (Howe Depo. at 39, 40, 42, 43, 44, 45, 63-64) & Exhibit C (Connerney Depo. 97-

98, 100-101, 103). 

AG’S RESPONSE TO ASMF 11:  

Objection. As to the Masuccis and other beach goers, this fact is unsupported by the 
record citations.  Subject to this objection: 

 
Qualified.  The AG admits that it is OA 2012's perception that beach goers do not 

regard the OA 2012 signs as restricting them from using the OA 2012 Intertidal Land for 
movement-based activity. As to the Masuccis and Connerney, however, OA 2012's signs convey 
restrictions or limitations on their use of the OA 2012 Intertidal Land: 

 
Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 

Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Ms. Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.) 

 
Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 

24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (P. Masucci Dep. 
26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
Defendant's property indicate to Ms. Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Because of the 
sign on OA 2012's property, Mr. Masucci does not stop on the OA 2012 Intertidal Land. (P. 
Masucci Dep. II 49:21-50:9.) 

 
Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 

Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) Mr. Connerney understands that 
Defendants could choose at any moment to ask someone who is walking across their intertidal 
land to leave or move along, and he thinks about the possibility of a confrontation with 
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Defendants when he is on their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 
117:15-24). 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 11:   
 
The AG’s denial as to “other beach goers” has no basis as the statement is supported by 

the record.  See Washburn Aff., Exhibit A (Howe Depo. at 39, 40, 42, 43, 44, 45, 63-64); Kinney 
Aff. ¶¶ 3, 4 and Exhibit B-6. The AG did not controvert as to Connerney.  

 
The AG’s qualification does not controvert ASMF 11.   
 
OA 2012’s reply to the AG’s “[i]n particular:” The sign “on OA 2012's seawall that 

faces the Ogunquit Parking Lot” and that Ms. Masucci sees, has never not stopped her from 
walking up and down the beach.  See AG’s citation to K. Masucci Dep. 102 at lines 23-25 (“has 
that sign ever --- ever stopped you from walking up and down the beach? A. No.”), 114:9-25, Ex. 
KM-7. 

 
The AG responds that the signs and other physical markers on Defendants' properties 

suggest to Ms. Masucci that she should not be on their properties. The AG’s citations in support 
of this response to K. Masucci Dep. 20:11-22; 24:11-25:8; 37:22-38:4; 44:15-17; 46:4-7; Ex. KM-
6 are to Mrs. Masucci’s testimony relating to the property of Ocean 503 LLC and not to the 
property of OA 2012. The AG’s citation to Exhibit KM-7 is to a picture OA 2012’s sign stating: 
"MOODY BEACH (TO YOUR LEFT) IS A PRIVATE BEACH TO THE LOW WATER MARK 
NO LOITERING NO DOGS ALLOWS Thank You”.  See AG admission to OA 2012’s ASMF 7, 
8, 35 (June 23, 2023). The only class of beings asked not to cross the property are dogs. 

 
The AG responds that the signs on Defendants' properties intimidate Ms. Masucci and in 

support of its statement cites to K. Masucci Dep. 127:3-7, Ex. KM-6, Ex. KM-7.  Ms. Masucci 
still walks the entirety of Moody Beach. (K. Masucci Dep. 126:25-127:2.) 

 
The AG responds that as to Ms. Masucci, the private beach signs on Moody Beach mean 

that she is trespassing and is at risk of the landowner telling her to move and cites to K. Masucci 
Dep. 37:22-38:4, 125:21-126:6, Ex. KM-6, Ex. KM-7.  Again, the AG’s records citations in 
support of this response to K. Masucci Dep. 37:22-38:4; Ex. KM-6 are to Mrs. Masucci’s 
testimony relating to the property of Ocean 503 LLC and not to the property of OA 2012.  The 
AG’s record citation to K. Masucci Dep. 125:21-125:6 is to Ms. Masucci’s testimony to her 
feeling that she is “trespassing on their property.”  However, Ms. Masucci testified “It’s not a 
prevention. It’s a feeling … and I know you don’t like the word trespassing and I know it’s not 
on the sign – but it is a feeling that you are trespassing every time you go onto that beach.”  (K. 
Masucci Dep. 37:22-38:4 (emphasis added).)  OA 2012’s signs do not state “trespassing.” Id.; 
AG admission to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: 
"Moody Beach, Private, No Loitering" and “Moody Beach (to your left) is a private beach to the 
low water mark no loitering no dogs allowed thank you." AG admission to OA 2012’s ASMF 7, 
8, 35 (June 23, 2023); (K. Masucci Dep. 125:21- 126:6 (“Right now what it means, private 
beach….”), Ex. KM-6, KM-7.) The only class of beings asked not to cross the property are dogs. 
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The AG responds that Peter Masucci is conscious of the signs on OA 2012's property. (P. 
Masucci Dep. 27:8- 24, 32:3-11, 33:15-17, Ex. PM-8.) The AG admits that Peter Masucci “has 
seen the signs on OA 2012's seawall.” (P. Masucci Dep. 26:17-27:24, II 27:17-28:4, 48:13-49:5, 
Ex. PM-8.)  

 
The AG responds that the “signs and physical markers on each Defendant's property 

indicate to Peter Masucci that passage over their intertidal land would be trespassing and against 
the law.” (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.)  The AG’s record citations P. Masucci 
Dep. 23:3-17 and Ex. PM-6 do not support its qualification.  The property is to that of Ocean 503 
LLC and not to the property of OA 2012.  Mr. Masucci testified that he didn’t “recall those words 
[trespassing, no trespassing] on a sign” at Moody Beach.  See Addendum 1 (P. Masucci Dep. II, 
29:13-17).     

 
The AG responds that “because of the sign on OA 2012's property, Peter Masucci does not 

stop on the OA 2012 Intertidal Land. (P. Masucci Dep. II 49:21-50:9.)”  The AG’s record citation 
does not support the statement.  Mr. Masucci testified that he “wouldn’t expect that to be the case 
because we wouldn’t stop there” because “at this far end of the beach we’re usually just walking 
to and from our end.”  See P. Masucci Dep. II 50:6-9.  Mr. Masucci testified no one has ever asked 
him to not walk up and down the intertidal zone of the entire length of the beach, including OA 
2012’s property. See Addendum 1 (P. Masucci Dep. II, 16:24-17:15).     

 
The AG cites to Exhibit PM-8 in support of its qualification.  Mr. Masucci identified 

Exhibit PM-8 as a sign on the property OA 2012 and that he “feel[s] when he see[s] that sign? A. 
It’s discouraging to me having been at the beach for over 50 years, discouraging but kind of 
makes me angry.” See Addendum 1 (P. Masucci Dep. II, 48:6-49:24).     
 

The AG responded that Bill Connerney has seen the signs on the seawall at OA 2012's 
property and provided record citations to Connerney Dep. 100:11-101:3, 109:14-110:5, Ex. 
Connerney-7; and that Bill Connerney understands that Defendants could choose at any moment 
to ask someone who is walking across their intertidal land to leave or move along, and he thinks 
about the possibility of a confrontation with Defendants when he is on their intertidal land. 
(Connerney Dep. 116:24-117:14, 25:20-26:4, 117:15-24).  Bill Connerney testified that “What I 
know is the police don’t prosecute if you walk through the …. Property.” (Connerney Dep. 
117:4-5.) As a member of the public, Mr. Connernery understands, referring to being asked to 
leave, “if you walk through the … property …” the Defendants as “the owner, … choose at any 
moment to enforce it” to ask someone who is walking across their intertidal land to leave or 
move along.  (Connerney Dep. 116:24-117:14.)  And “[i]f they’re not going to enforce it, it 
doesn’t bother me.  If they’re going to enforce it, that would bother me.”  (Connerney Dep. 
117:10-13.)  No one from OA 2012 has asked Mr. Connery to leave the property of OA 2012. 
See Addendum 2 (Connerney Dep. 98:5-9.) 
 

ASMF 12:  As was the case when Bell was decided, hundreds of people every summer 

day engage in movement-based activity on or over OA 2012's intertidal property without 

restriction or interruption. Washburn Aff., Exhibit A (Howe Depo. at 39, 40, 42, 43, 44, 45, 63-

0683



6 
 

64); Kinney Aff. ¶¶ 3, 4 and Exhibit B-6. 

AG’S RESPONSE TO ASMF 12:   
 
Objection: This fact is unsupported by the citations. Subject to this objection: 
 
Qualified. The AG admits that people engage in movement-based activity in the summer 

on or over OA 2012's intertidal property without physical interruption or physical restriction. 
But, to the Masuccis and Connerney, OA 2012's signs convey restrictions or limitations on their 
use of the OA 2012 intertidal property.  
 

Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 
Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Ms. Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.) 

 
Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 

24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (Peter Masucci 
Dep. 26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
Defendant's property indicate to Mr. Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) 
 

Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 
Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) Mr. Connerney understands that 
Defendants could choose at any moment to ask someone who is walking across their intertidal 
land to leave or move along, and he thinks about the possibility of a confrontation with 
Defendants when he is on their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 
117:15-24). 

 
OA 2012’s REPLY TO AG’S RESPONSE TO ASMF 12:   
 
The statement is supported by record citation.  See Washburn Aff., Exhibit A (Howe 

Depo. at 39, 40, 42, 43, 44, 45, 63-64); Kinney Aff. ¶¶ 3, 4 and Exhibit B-6. 
 
The AG’s qualification does not controvert ASMF 12.  OA 2012 incorporates its reply to 

the AG’s Response to ASMF 11, above, it its entirety as if restated in full herein in reply to the 
AG’s Response to ASMF 12. The signs at OA Trust’s property do not say “No trespassing.” K. 
Masucci Dep. 37:22-38:4. AG admission to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  
OA 2012’s signs state: "Moody Beach, Private, No Loitering" and “Moody Beach (to your left) 
is a private beach to the low water mark no loitering no dogs allowed thank you." AG admission 
to OA 2012’s ASMF 7, 8, 35 (June 23, 2023). The only class of beings asked not to cross the 
property are dogs. 
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ASMF 13:  OA 2012's predecessor in title Kevin Howe was a plaintiff in the Bell v. 

Town of Wells, Maine Superior Court (York) CV-84-125, and Law Court Docket YOR-87-430, 

reported at Bell v. Town of Wells, 557 A.2d 168 (Me. 1989) (collectively both the Superior 

Court action on and Law Court decision in Bell are referred to herein as the "Bell Action") and 

obtained a judgment that is of record through that quiet title action that he owned the fee to the 

intertidal portion of his property (e.g., that it is private property) subject only to the public's 

rights to use his intertidal property for fishing, fowling and navigation, and that those rights did 

not include any recreational rights. Kinney Aff. ¶¶ 3, 4 and Exhibits A, B-1 (at 332), B-2, B-6, 

B-7 & B-8; Washburn Aff., Exhibit A (Howe Depo. at 26-27). 

AG’S RESPONSE TO ASMF 13:   
 
Objection: The characterization of the judgment in YOR-CV-84-125 is unsupported by 

the citation. That judgment speaks for itself, and OA 2012's intertidal property remains subject to 
Maine's common law public trust doctrine. Subject to this objection: 

 
Qualified. The AG admits that OA 2012's predecessor, Kevin J. Howe, obtained a 

judgment in 1987 in YOR-CV-84-125 stating that title was "subject only to" the public trust 
doctrine, which judgment the Law Court affirmed. Kinney Aff. Exhibit B (Final Judgment and 
Declaration of Title dated Sep. 30, 1987, at 1); see also id. (docket entry for Oct. 1, 1987 
(identified in handwriting as "274")(same)). The AG admits that OA 2012's property remains 
subject to Maine's common law public trust doctrine. 

 
 OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 13: 
 
 The AG’s does not controvert the statement. 

ASMF 19:  None of the Plaintiffs have had their access to OA 2012's intertidal land 

limited or restricted in any way for any movement-based activity, whether navigation related, 

recreational related and/or ocean base, let alone significantly restricted. Washburn Aff., Exhibit 

B (K. Masucci Depo. at 37-38 & 98-102), Exhibit D (Peter I Depo. at 16-18), Exhibit E (Peter II 

Depo. at 18), Exhibit F (Griffiths Depo. at 35, 60, 66, 68), Exhibit G (J. Delogu Depo. at 13, 18) 
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& Exhibit H (0. Delogu Depo. at 141-142). 

AG’S RESPONSE TO ASMF 19:   
 

Objection: This fact is unsupported as to Bill Connerney. This fact is also unsupported 
as to Kathy Masucci's and Peter Masucci's respective understandings of the term navigation, 
which they understand to include walking. (Connerney Dep. 65:16-66:3, 66:13-20, 114:13-16, 
115:13; K. Masucci Dep. 76:4-8, P. Masucci Dep. 128:22-129:5). Subject to this objection: 
 

Qualified. The AG admits that OA 2012 has not physically restricted Plaintiffs from 
accessing or engaging in movement-based activity on OA 2012's intertidal land. But, to Peter 
Masucci, Kathy Masucci, and Bill Connerney, OA 2012's signs convey restrictions or limitations 
on their use of the OA 2012 intertidal property. In particular: 

 
Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 

Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Kathy Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.)  For Ms. Masucci, seeing the signs generates negative 
feelings. (K. Masucci Dep. 126:6-7, Ex. KM-6, Ex. KM-7.) The sign on the seawall at OA 
2012's property that faces the Ogunquit Parking Lot makes Ms. Masucci feel uncomfortable, sad, 
angry, and frustrated, and generates concern that the police may be called on her. (K. Masucci 
Dep. 103:1-7, 114:21-115:16, KM-7.) 
 

Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 
24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (P. Masucci Dep. 
26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
Defendant's property indicate to Mr. Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Because of the 
sign on OA 2012's property, Mr. Masucci does not stop on the OA 2012 Intertidal Land. (P. 
Masucci Dep. II 49:21-50:9.) When Mr. Masucci sees the sign on OA 2012's property that faces 
the Ogunquit Parking Lot he feels discouraged and angry. (P. Masucci Dep. II 49:21-24, Ex. PM-
8.) OA 2012's sign negatively detracts from Peter Masucci's beach experience of walking on the 
intertidal land at Moody Beach. (P. Masucci Dep. II 33:6-11,1150:6-12, Ex. PM-8.) 
 

Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 
Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) OA 2012 has not told him that he has the 
right or permission to walk on OA 2012's intertidal land. (OA 2012 Dep. 72:12- 15, 72:24-73:3; 
Connerney Dep. 118:19-22.) Mr. Connerney understands that Defendants could choose at any 
moment to ask someone who is walking across their intertidal land to leave or move along, and 
he thinks about the possibility of a confrontation with Defendants when he is on their intertidal 
land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 117:15-24). 
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Bill Connerney, Kathy Masucci, and Peter Masucci each understand the term navigation, 
with respect to intertidal usage, to include walking. (Connerney Dep. 65:16-66:3, 66:13- 20, 
114:13-16, 115:13; K. Masucci Dep. 76:4-8; P. Masucci Dep. 128:22-129:5). 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 19:   
 
The AG’s qualification does not controvert ASMF 19. OA 2012 incorporates its reply to 

the AG’s Response to ASMF 11, above, it its entirety as if restated in full herein in reply to the 
AG’s Response to ASMF 19. The signs at OA Trust’s property do not say “No trespassing.” K. 
Masucci Dep. 37:22-38:4. AG admission to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  
OA 2012’s signs state: "Moody Beach, Private, No Loitering" and “Moody Beach (to your left) 
is a private beach to the low water mark no loitering no dogs allowed thank you." AG admission 
to OA 2012’s ASMF 7, 8, 35 (June 23, 2023). The only class of beings asked not to cross the 
property are dogs. 

 
ASMF 20:  There are no facts suggesting that the "intertidal jurisdiction" has "restricted" 

any of the Plaintiffs from engaging in any movement-based activity on or over OA 2012's 

intertidal property. Washburn Aft, Exhibit B (K. Masucci Depo. at 37-38, 98-102), Exhibit D 

(Peter I Depo. at 16-18), Exhibit E (Peter II Depo. at 18), Exhibit F (Griffiths Depo. at 35, 60, 

66, 68), Exhibit G (J. Delogu Depo. at 13, 18) & Exhibit H (0. Delogu Depo. at 141-142). 

AG’S RESPONSE TO ASMF 20:  

Qualified. The AG admits that OA 2012 has not physically restricted Plaintiffs from 
engaging in movement-based activity on OA 2012's intertidal property. But, to Peter Masucci, 
Kathy Masucci, and Bill Connerney, OA 2012's signs convey restrictions or limitations on their 
use of the OA 2012 intertidal property. In particular: 
 

Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 
Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Ms. Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.) 
 

Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 
24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (P. Masucci Dep. 
26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
Defendant's property indicate to Peter Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Because of the 
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sign on OA 2012's property, Peter Masucci does not stop on the OA 2012 Intertidal Land. (P. 
Masucci Dep. II 49:21-50:9.) 
 

Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 
Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) Mr. Connerney understands that 
Defendants could choose at any moment to ask someone who is walking across their intertidal 
land to leave or move along, and he thinks about the possibility of a confrontation with 
Defendants when he is on their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 
117:15-24). 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 20: 
 
The AG offered no facts that suggest “intertidal jurisprudence” has in any way prevented 

anyone, including Peter Masucci, Kathy Masucci, and Bill Connerney, from engaging in any 
movement-based activity on and over OA2012’s intertidal land. The signs at OA Trust’s 
property do not say “No trespassing.” (K. Masucci Dep. 37:22-38:4.) See AG’s admission to OA 
2012 ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: "Moody Beach, Private, No 
Loitering" and “Moody Beach (to your left) is a private beach to the low water mark no loitering 
no dogs allowed thank you." AG’s admission to OA 2012 ASMF 7, 8, 35 (June 23, 2023). The 
only class of beings asked not to cross the property are dogs. 
 

ASMF 22:  OA 2012 has never objected to any movement-based activity over its 

intertidal property, however characterized as ocean based, navigation or recreation. Washburn 

Aff., Exhibit A (Howe Depo. at 39, 45, 71). 

AG’S RESPONSE TO SMF 22:   
 

Qualified. The AG admits that no individual on behalf of OA 2012 has verbally objected 
to any movement-based activity over OA 2012's intertidal property. But, to Peter Masucci, Kathy 
Masucci, and Bill Connerney, OA 2012's signs convey restrictions or limitations on their use of 
the OA 2012 intertidal property. In particular: 
 

Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 
Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Ms. Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.) 
 

Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 
24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (P. Masucci Dep. 
26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
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Defendant's property indicate to Mr. Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Because of the 
sign on OA 2012's property, Peter Masucci does not stop on the OA 2012 Intertidal Land. (P. 
Masucci Dep. II 49:21-50:9.) 
 

Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 
Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) Mr. Connerney understands that 
Defendants could choose at any moment to ask someone who is walking across their intertidal 
land to leave or move along, and he thinks about the possibility of a confrontation with 
Defendants when he is on their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 
117:15-24). 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 22: 
 
The AG’s qualification does not controvert ASMF 22.  OA 2012 incorporates its reply to 

the AG’s Response to ASMF 11, above, it its entirety as if restated in full herein in reply to the 
AG’s Response to ASMF 22. The signs at OA 2012’s property do not say “No trespassing.” K. 
Masucci Dep. 37:22-38:4. AG’s admission to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  
OA 2012’s signs state: "Moody Beach, Private, No Loitering" and “Moody Beach (to your left) 
is a private beach to the low water mark no loitering no dogs allowed thank you." AG’s 
admission to OA 2012’s ASMF 7, 8, 35 (June 23, 2023). The only class of beings asked not to 
cross the property are dogs.   
 

ASMF 27:  Plaintiffs Peter and Kathy Masucci are back lot owners and access the beach 

at the opposite end of Moody Beach from where OA 2012 s property is located. Washburn Aff., 

Exhibit B (K. Masucci Depo. at 97-101) & Exhibit E (Peter II Depo. at 16-18). While they 

believe they have walked over OA 2012's property, they have never been prevented or 

restricted from engaging in any movement-based activity on or over OA 2012's Property. Id. 

AG’S RESPONSE TO ASMF 27:  

Qualified. The AG admits that the Masuccis have walked over OA 2012's property. The 
AG admits that OA 2012 has not physically restricted the Masuccis from engaging in movement-
based activity on OA 2012's intertidal property. But, to Peter Masucci and Kathy Masucci, OA 
2012's signs convey restrictions or limitations on their use of the OA 2012 intertidal property. In 
particular: 
 

Kathy Masucci has seen the sign on OA 2012's seawall that faces the Ogunquit Parking 
Lot. (K. Masucci Dep. 102:1-22, 114:9-25, Ex. KM-7.) The signs and other physical markers on 
Defendants' properties suggest to Ms. Masucci that she should not be on their properties. (K. 
Masucci Dep. 20:11-22; 24:11-25:8.; 37:22-38:4, 44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) The 
signs on Defendants' properties intimidate Ms. Masucci. (K. Masucci Dep. 127:3-7, Ex. KM-6, 
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Ex. KM-7.) To Ms. Masucci, the private beach signs on Moody Beach mean that she is 
trespassing and is at risk of the landowner telling her to move. (K. Masucci Dep. 37:22-38:4, 
125:21-126:6, Ex. KM-6, Ex. KM-7.) 
 

Peter Masucci is conscious of the signs on OA 2012's property. (P. Masucci Dep. 27:8- 
24, 32:3-11, 33:15-17, Ex. PM-8.) He has seen the signs on OA 2012's seawall. (P. Masucci Dep. 
26:17-27:24, II 27:17-28:4, 48:13-49:5, Ex. PM-8.) The signs and physical markers on each 
Defendant's property indicate to Mr. Masucci that passage over their intertidal land would be 
trespassing and against the law. (P. Masucci Dep. 23:3-17, Ex. PM-6, Ex. PM-8.) Because of the 
sign on OA 2012's property, Mr. Masucci does not stop on the OA 2012 Intertidal Land. (P. 
Masucci Dep. II 49:21-50:9.) 
 

OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 27: 
 
The AG’s qualification does not controvert ASMF 27.  The AG’s qualification is non-

responsive to and does not properly controvert the statement.  The statement does not concern 
signs or markers.  OA 2012 incorporates its reply to the AG’s Response to ASMF 11, above, it 
its entirety as if restated in full herein in reply to the AG’s Response to ASMF 27. The signs at 
OA 2012’s property do not say “No trespassing.” K. Masucci Dep. 37:22-38:4. AG’s admission 
to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: "Moody Beach, 
Private, No Loitering" and “Moody Beach (to your left) is a private beach to the low water mark 
no loitering no dogs allowed thank you." AG’s admission to OA 2012’s ASMF 7, 8, 35 (June 23, 
2023). The only class of beings asked not to cross the property are dogs. 
 

ASMF 28:   Back lot owner Plaintiff William Connerney believes he has walked across 

the OA 2012's property, but he has never been prevented or restricted from engaging in any 

movement-based activity on or over OA 2012's property. Washburn Aff., Exhibit C (Connerney 

Depo. at 69, 72-73, 97-98, 103). 

AG’S RESPONSE TO ASMF 28:  
 

Qualified. The AG admits that Mr. Connerney has walked over OA 2012's property. The 
AG admits that OA 2012 has not physically restricted Mr. Connerney from engaging in 
movement-based activity on OA 2012's intertidal property. But, to Bill Connerney, OA 2012's 
signs convey restrictions or limitations on his use of the OA 2012 intertidal property. In 
particular: 
 

Bill Connerney has seen the signs on the seawall at OA 2012's property. (Connerney 
Dep. 100:11-101:3, 109:14-110:5, Ex. Connerney-7.) OA 2012 has not told him that he 
has the right or permission to walk on OA 2012's intertidal land. (OA 2012 Dep. 72:12- 15, 
72:24-73:3; Connerney Dep. 118:19-22.) Mr. Connerney understands that Defendants could 
choose at any moment to ask someone who is walking across their intertidal land to leave or 
move along, and he thinks about the possibility of a confrontation with Defendants when he is on 
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their intertidal land. (Connerney Dep. 116:24-117:14, 25:20-26:4, 117:15-24). 
 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 28: 
 
The AG’s qualification does not controvert ASMF 28.  The AG’s qualification is non-

responsive to and does not properly controvert the statement.  The statement does not concern 
signs or markers.  OA 2012 incorporates its reply to the AG’s Response to ASMF 11, above, it 
its entirety as if restated in full herein in reply to the AG’s Response to ASMF 28. The signs at 
OA 2012’s property do not say “No trespassing.” K. Masucci Dep. 37:22-38:4. AG’s admission 
to OA 2012’s ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: "Moody Beach, 
Private, No Loitering" and “Moody Beach (to your left) is a private beach to the low water mark 
no loitering no dogs allowed thank you." AG’s admission to OA 2012’s ASMF 7, 8, 35 (June 23, 
2023). The only class of beings asked not to cross the property are dogs. 
 

ASMF 32:  A final judgment was issued in the Bell Action. Kinney Aff. ¶ 4 and Exhibits 

B-7 and B-8 (docket entries at 9/15/87 Brodrick, J. decision/judgment, 09/30/87 Brodrick, J. 

amendment of findings of fact, & 10/01/87 declaration of "judgment be entered for the plaintiff, 

Kevin J. Howe", Apx. at pp. 29-30, 32) infra; Bell v. Town of Wells, 557 A.2d 168 (Me. 1989). 

AG’S RESPONSE TO ASMF 32: 
 

Qualified. Several judgments were issued in YOR-CV-84-125 involving different 
individuals. The AG admits that OA 2012's predecessor, Kevin J. Howe, obtained a judgment in 
1987 in YOR-CV-84-125, which judgment the Law Court affirmed, stating that title was "subject 
only to" the public trust doctrine. Kinney Aff. Exhibit B (Final Judgment and Declaration of 
Title dated Sep. 30, 1987, at 1); see also id. (docket entry for Oct. 1, 1987 (identified in 
handwriting as "274")(same)). The AG admits that OA 2012's property remains subject to 
Maine's common law public trust doctrine. 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 32: 
 
The AG’s qualification is non-responsive.  The AG does not controvert that there was a 

final judgment entered in favor of Kevin J. Howe. 
 
 ASFM 38:  OA 2012 also understands that everyone crossing its intertidal property is on 

notice that there is in Maine law a presumption of permission whereby unless otherwise stated, it 

is presumed that upland owners like OA 2012 who own intertidal land grant permission to 

the public to use the intertidal land for general beach related recreational activities, including 

walking. Based on this law, given the only restrictions stated are no loitering and no dogs, OA 
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2012 understands that all users of its intertidal property for recreational uses are aware and are on 

notice that provided they are not loitering, OA 2012 has given legal permission to the public to 

use of its intertidal land for recreational purposes, including walking. Affidavit of James Howe, 

dated June 2, 2023, ¶ 13. (See Ex. 2 attached hereto). 

AG’S RESPONSE TO ASMF 38: 
 

Objection. First, as to everyone's understanding of the presumption of permission, the 
fact is unsupported by the record citation as to everyone other than OA 2012. Second, even as to 
OA 2012, the fact is unsupported because it states a legal conclusion-whether a presumption of 
permission applies to the public trust doctrine-and is supported by an affidavit. Levine v. R.B.K. 
Caly Corp., 2001 ME 77, ¶ 8 n.6, 770 A.2d 653 ("Conclusions of fact and law do not belong in 
an affidavit filed in support of a motion for summary judgment.") (quotation marks omitted). 
Third, OA 2012's legal conclusion is incorrect: "[T]he presumption of permission ... does not 
apply to or trump the separate analysis of the extent of the public's rights in the intertidal zone 
pursuant to the public trust doctrine." Almeder v. Town of Kennebunkport, 106 A.3d 1115, 1119 
n.2 (Me. 2014) (Law Court order on motions for reconsideration). Subject to this objection: 
 

Qualified. Admitted as to OA 2012's understanding. No presumption of permission 
applies to the public trust doctrine, Almeder, 106 A.3d at 1119 n.2, however, and OA 2012 has 
never in spoken words told the Masuccis or Connerney that they have permission to cross the 
OA 2012 Intertidal Land. (Connerney Dep. 118:19-22, OA 2012 Dep. 72:16-19, 72:24-73:3; K. 
Masucci Dep. 115:21-24; P. Masucci Dep. II 49:16-20.) 
 

OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 38: 
 

 The AG’s qualification does not controvert ASMF 38.  Peter Masucci, Kathy Masucci, 
and Bill Connerney are members of the public whose interest the State represented in the Bell 
Action.  See Bell v. Town of Wells, 557 A.2d 168 (Me. 1989); AG’s admission to OA 2012’s 
ASMF 14, 16 (June 23, 2023).  OA 2012 incorporates its reply to the AG’s Response to ASMF 
11, above, it its entirety as if restated in full herein in reply to the AG’s Response to ASMF 38.  

 
OA 2012 incorporates by this reference its General Objections to the State’s Statement of 

129 Material Facts (June 23, 2023) as if set forth in full herein.  Without waiving its General 
Objections, OA 2012 states as follows: 

 
The signs at OA 2012’s property do not say “No trespassing.” (K. Masucci Dep. 37:22-

38:4.) See AG’s admission to OA 2012 ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs 
state: "Moody Beach, Private, No Loitering" and “Moody Beach (to your left) is a private beach 
to the low water mark no loitering no dogs allowed thank you." AG’s admission to OA 2012 
ASMF 7, 8, 35 (June 23, 2023). The only class of beings asked not to cross the property are 
dogs. 
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OA 2012 understands that everyone crossing its intertidal property is on notice that there 
is in Maine law a presumption of permission whereby unless otherwise stated, it is presumed that 
upland owners like OA 2012 who own intertidal land grant permission to the public to use the 
intertidal land for general beach related recreational activities. Based on this law, given the only 
restrictions stated are no loitering and dogs, OA 2012 understands that all users of its intertidal 
property for recreational uses are aware and are on notice that provided they are not loitering, 
OA 2012 has given legal permission to the public to use of its intertidal land for recreational 
purposes. Thousands of individuals each summer move across OA 2012's intertidal property 
every year, no one, including Peter Masucci have ever not engaged in any movement-based 
activity over OA 2012's intertidal property for any reason, including based on the sign. See 
Additional Statement of Facts, ¶¶ 37, 38 and 39 (Affidavit of James Howe, dated June 2, 2023 ¶¶ 
12, 13), 

 
The AG does not want to acknowledge that public recreational activities over OA 2012’s 

intertidal land are not within the scope of activities permitted under the public easement, see Bell 
II, and that the Law Court has held that such recreational activities on open intertidal land are 
presumed to be occur with the permission of the upland owner. See Almeder v. Town of 
Kennebunkport, 2014 ME 139, 106 A.3d 1099. See also Norton v. Town of Long Island, 2005 
ME 109, ¶ 33 n.6, 883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of 
that public trust easement" and "reject[ ed] a general recreational easement for the public." 

 
Moreover for the reasons stated above, the AG misreads Bell II and Almeder. See also 

Norton v. Town of Long Island, 2005 ME 109, ¶ 33 n.6, 883 A.2d 889, noting that in Bell II, the 
court "clarified the limited nature of that public trust easement" and "reject[ ed] a general 
recreational easement for the public." 

 
ASMF 41:  Signs at Moody Beach have never prevented Kathy Masucci from walking 

across OA 2012's intertidal property. K. Masucci's Depo. (Jan. 13, 2023), 76, 78, 102. (See Ex. 3 

attached hereto). 

AG’S RESPONSE TO ASMF 41: 
 
Qualified. The signs and other physical markers on Defendants' properties suggest to 

Kathy Masucci that she should not be on their properties. (K. Masucci Dep. 20:11-22; 24:11-
25:8.; 37:22-38:4,44:15-17; 46:4-7, Ex. KM-6, Ex. KM-7.) To Ms. Masucci, the private beach 
signs on Moody Beach mean that she is trespassing and is at risk of the landowner telling her to 
move. (K. Masucci Dep. 37:22-38:4, 125:21-126:6, Ex. KM-6, Ex. KM-7.) For Ms. Masucci, 
seeing the signs generates negative feelings. (K. Masucci Dep. 126:6-7, Ex. KM-6, Ex. KM-7.) 
Ms. Masucci's concern that OA 2012 may ask her to leave the OA 2012 Intertidal Land 
negatively impacts her experience of walking Moody Beach. (K. Masucci Dep. 115:25-116:9.) 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 41: 
 
The AG’s qualification does not controvert ASMF 41.  Peter Masucci, Kathy Masucci, 
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and Bill Connerney are members of the public whose interest the State represented in the Bell 
Action.  See Bell v. Town of Wells, 557 A.2d 168 (Me. 1989); AG’s admission to OA 2012’s 
ASMF 14, 16 (June 23, 2023).  OA 2012 incorporates its reply to the AG’s Response to ASMF 
11, above, it its entirety as if restated in full herein in reply to the AG’s Response to ASMF 41.  

 
OA 2012 incorporates by this reference its General Objections to the State’s Statement of 

129 Material Facts (June 23, 2023) as if set forth in full herein. 
 
Without waiving its General Objections, OA 2012 states that the signs at OA Trust’s 

property do not say “No trespassing.” (K. Masucci Dep. 37:22-38:4.) See AG’s admission to OA 
2012 ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: "Moody Beach, Private, No 
Loitering" and “Moody Beach (to your left) is a private beach to the low water mark no loitering 
no dogs allowed thank you." AG’s admission to OA 2012 ASMF 7, 8, 35 (June 23, 2023). The 
only class of beings asked not to cross the property are dogs. 

 
ASMF 42:  Signs at Moody Beach have never prevented Peter Masucci from engaging in 

any movement-based activity at Moody Beach, including on or over OA 2012's intertidal 

property. P. Masucci Depo. (Jan. 11, 2023) 57-58. (See Ex. 4 attached hereto); 

AG’S RESPONSE TO ASMF 42: 
 
Qualified. The AG admits that while walking, Peter Masucci is less concerned with 

being asked to leave the OA 2012 intertidal zone. (P. Masucci Dep. II 50:2-9.) However, Mr. 

Masucci stated that OA 2012's sign negatively detracts from his beach experience. (P. Masucci 

Dep. II 50:10-12.) Mr. Masucci confirmed that he has only been on the OA 2012 property "while 

walking." (P. Masucci Dep. II 33:6-11.) 

OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 42: 
 
The AG’s qualification does not controvert ASMF 42.  OA 2012 incorporates its reply to 

the AG’s Response to ASMF 11, above, it its entirety as if restated in full herein in reply to the 
AG’s Response to ASMF 42.  

 
OA 2012 states that the signs at OA 2012’s property do not say “No trespassing.” (K. 

Masucci Dep. 37:22-38:4.) See AG’s admission to OA 2012 ASMF 7, 8, 35, 36, 37 (June 23, 
2023).  OA 2012’s signs state: "Moody Beach, Private, No Loitering" and “Moody Beach (to 
your left) is a private beach to the low water mark no loitering no dogs allowed thank you." AG’s 
admission to OA 2012 ASMF 7, 8, 35 (June 23, 2023). The only class of beings asked not to 
cross the property are dogs. 
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ASMF 43:  No one has ever stopped Bill Connerney from engaging in any activity he 

would like to do in the intertidal area of Moody Beach, inclusive of OA 2012's intertidal 

property. W. Connerney Depo (Jan. 11, 2023) 97:17-25. (See Ex. 5 attached hereto). 

AG’S RESPONSE TO ASMF 43: 
 
Qualified. The AG admits that no one has ever physically stopped Bill Connerney from 

engaging in an activity in the intertidal area of Moody Beach. However, the possibility of 
confrontation with landowners such as OA 2012 detracts from what would otherwise be a 
relaxing walk on the beach for Mr. Connerney. (Connerney Dep. 117:15-118:6.) While Mr. 
Connerney may "choose not to pay attention" to the signs, he testified his "whole attitude 
regarding the beach has changed because of the signs. I'm aware then as soon as I enter the beach 
that I'm restricted.., the fact that I have to even think about it is unsettling." (Conerney Dep. 
78:20-79:1.) 

 
OA 2012’S REPLY TO AG’S RESPONSE TO ASMF 43: 
 
The AG’s qualification does not controvert ASMF 43.  OA 2012 incorporates its reply to 

the AG’s Response to ASMF 11, above, it its entirety as if restated in full herein in reply to the 
AG’s Response to ASMF 43.  

 
Without waiving its General Objections, OA 2012 states: The signs at OA 2012’s 

property do not say “No trespassing.” (K. Masucci Dep. 37:22-38:4.) See AG’s admission to OA 
2012 ASMF 7, 8, 35, 36, 37 (June 23, 2023).  OA 2012’s signs state: "Moody Beach, Private, No 
Loitering" and “Moody Beach (to your left) is a private beach to the low water mark no loitering 
no dogs allowed thank you." AG’s admission to OA 2012 ASMF 7, 8, 35 (June 23, 2023). The 
only class of beings asked not to cross the property are dogs. 
 

Dated:  June 30, 2023    /s/David P. Silk     
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
 
Attorney for the Defendant OA 2012 Trust  
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
 
PETER MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

DEFENDANT OA 2012’S RULE 
56(i)(2) REPLY AS OPPOSING PARTY 

TO (I) ATTORNEY GENERAL’S 
OBJECTIONS TO OA 2012 TRUST’S 
QUALIFICATIONS AND DENIALS; 

and (II) TO THE ATTORNEY 
GENERAL'S RULE 56(i)(2) 
RESPONSE TO OA 2012'S 

OBJECTIONS TO THE ATTORNEY 
GENERAL’S STATEMENTS OF 

MATERIAL FACT 
 
 

(Title to Real Estate Involved) 
 

 
OA 2012 Trust (OA 2012), pursuant to Rule 56(i)(2), replies to the Attorney General’s 

Rule 56(i)(2) objections and response (June 23, 2023) 1 to OA 2012’s [its] (I) qualifications and 

denials and (II) general objections in opposition (dated June 2, 2023) to the Attorney General’s 

(“AG”) statement of material facts in support of the AG’s motion for summary judgment on 

Count IV of Plaintiffs’ Complaint (dated May 2, 2023), as follows:  

I. RESPONSE TO AG’S OBJECTIONS TO OA 2012 TRUST’S 
QUALIFICATIONS AND DENIALS OF THE AG’S  

STATEMENTS OF MATERIAL FACT 
 

1. RESPONSE TO THE AG’S OBJECTIONS TO OA 2012’S QUALIFICATIONS 
 

A. OA 2012's qualifications through incorporation of other Defendants' responses: AG 
S.M.F ¶¶ 21-37, 40, 47, 48, 51-62, 75-82, 84-92, 99-115, 120. 

 

 
1 See document titled “Attorney General’s Rule 56(h)(3) and (i)(2) Reply Statement of Material Facts to OA 2012 
Trust’s Rule 56(h)(2) Opposing Statement of Material Facts” (June 23, 2023), AG’s objections to OA 2012's 
qualifications and denials stated at page 15 and response to OA 2012’s objections stated at page 19. 

0696



2 
 

AG’s Objection: OA 2012 supports its qualifications of these AG statements of material 
fact through incorporation by reference to other Defendants' responses, and not by a specific 
citation to the record. Because OA 2012's qualifications therefore do not comply with M.R. Civ. 
P. 56(h)(2) and (4), OA 2012 has not properly controverted these statements of fact. M.R. Civ. P. 
56(h)(2), (4). 

 
OA 2012’s Response to AG’s Objection: 
 
The Attorney General submitted to this Court a Statement of Material Facts that is 129 

separate facts long and runs 21 pages. AG’s SMF (May 2, 2023). Instead of submitting a 
separate statement of material facts for each Defendant, the AG submitted one omnibus 
statement of material facts for all Defendants. Consequently, OA 2012 was forced to respond to 
the Attorney General’s statements about other Defendants. Indeed, all of OA 2012’s 
qualifications of the Attorney General’s statements that the Attorney General has objected to2 
relate at least in part, if not wholly, to events on other Defendants’ property. In fact, most of 
these facts relate solely to Defendants Judy’s Moody, LLC and Ocean 503.3 In sum, these 
qualifications by incorporation include 62 separate statements that discuss Defendants Judy’s 
Moody and Ocean 503, of which 49 discuss only Defendants Judy’s Moody and Ocean 503 
without reference to OA 2012. Thus, over a third of the AG’s statement has nothing to do with 
OA 2102 and nearly half of this statement requires OA 2012 speculate as to the actions of 
Defendants Judy’s Moody and Ocean 503. 

 
The Attorney General’s submission to OA 2012 of a statement of material facts that 

extraneously discusses other Defendants plainly violates Me. R. Civ. P. 56(h)’s requirement that 
a statement of material facts in support of a motion for summary judgment be “short” and 
“concise.” An “unnecessarily long, repetitive, or otherwise convoluted,” statement of material 
facts, “needlessly complicates the summary judgment process,” Stanley v. Hancock Cnty. 
Comm’rs, 2004 ME 157, ¶¶ 28‒29, 864 A.2d 169, and defeats the purpose of Rule 56(h), which 
is “designed to force litigants to narrowly frame their summary judgment contentions, enabling 
the court to decide a summary judgment motion without engaging in an exhaustive review of the 
record,” Corey v. Norman, Hanson & DeTroy, 1999 ME 196, ¶ 8, 742 A.2d 933.4 Where a party 
presents a statement of material facts that is excessively long and includes many irrelevant facts, 
a trial court may “disregard the statement and deny the motion for summary judgment solely on 
that basis.” Stanley, 2004 ME 157, ¶ 29, 864 A.2d at 179; see also First Tracks Investments, LLC 
v. Murray, Plumb & Murray, 2015 ME 104, ¶ 2, 121 A.3d 1279.      

 
It is unreasonable for the Attorney General to expect OA 2012 to reply to statements 

about other Defendants, that are not at all relevant to OA 2012, as it only needlessly serves to 
drive up costs. Like in Stanley and First Tracks, the Attorney General’s lack of concision is 
grounds enough for this Court to grant OA 2012s’ summary judgment, even if OA 2012 had 

 
2 OA 2012’s qualifications of AG’s SMF ¶¶ 19-33, 40, 46-62, 70-82, 84-92, 99-115, 119-122, 125-128. 
See OA 2012’s Oppo. to AG’s SMF ¶¶ 19-33, 40, 46-62, 70-82, 84-92, 99-115, 119-122, 125-128. 
3 See AG’s SMF ¶¶ 22-33, 42-43, 51-62, 75-82, 84-92, 98-106, 108-115,  125-129. 
4 Corey here refers to Rule 7(d), which was the rule that originally stated the requirement for a statement of 
material facts. However, Rule 7(d) was renumbered in 1999 as Rule 56(h). See Me. R. Civ. P. 56, Advisory 
Committee’s Notes (Jan. 1, 2001). 
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filed no opposition to the AG’s SMF. Because these statements relate to other Defendants, they 
cannot be material to the Attorney General’s and OA 2012’s cross-motions for summary 
judgment. Moreover, even if these statements did relate to OA 2012, the Attorney General’s 
claim is barred by res judicata and the statements are otherwise immaterial on their face, record 
citation or not; because the Attorney General seeks an expansion of the public trust easement to 
include recreational walking which Bell v. Town of Wells, 557 A.2d 168, 173-174 (Me. 1989) 
(Bell II), explicitly excludes. See also Norton v. Town of Long Island, 2005 ME 109, ¶ 33 n.6, 
883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of that public trust 
easement" and "reject[ ed] a general recreational easement for the public." The Attorney 
General’s statements are both legally and factually irrelevant.  

 
B. OA 2012's qualification of facts related to the impact Defendants' signs and other 

physical barriers have on the Masuccis and Connerney: AG S.M.F ¶¶ 49, 64, 70-72, 74, 
94-95, 119, 121-22. 

 
AG’s Objection: OA 2012 qualifies these AG statements of material fact by admitting 

the Masuccis' and Connerney's perceptions, reactions, concerns, and feelings and by denying the 
reasonableness of same (reasonableness denials). Because OA 2012's reasonableness denials are 
not supported by its record citations, OA 2012 has not properly controverted these statements of 
fact. M.R. Civ. P. 56(h)(2), (4). 
 

OA 2012’s Response to AG’s Objection: 
 
The AG’s statement never established in the first instance that Masuccis' and Connerney's 

perceptions, reactions, concerns, and feelings were anything more then subjective beliefs. As 
such the AG never laid a foundation for asserting that their views are reasonable. Moreover 
whether reasonable is a conclusion of law. Levine v. R.B.K. Caly Corp., 2001 ME 77, ¶ 8 n.6, 
770 A.2d 653 (“Conclusions of fact and law do not belong in an affidavit filed in support of a 
motion for summary judgment.”) (quotation marks omitted). As the AG has admitted hundreds 
of individuals every summer day traverse the intertidal section of the beach without interruption. 
These actions show that the Masuccis’ and Connerney’s perceptions, reactions, concerns, and 
feelings are not reasonable and that the subjective beliefs are offered as a mere pretext.     
 
C. OA 2012's qualification of facts based on a presumption of permission: AG S.M.F. ¶¶ 

19, 20, 49, 64-67, 70-74, 94-97, 117-19, 121-22. 
 

AG’s Objection: OA 2012 qualifies these AG statements of material fact in large part 
based on its (incorrect) understanding that a presumption of permission applies to the public's 
use of the OA 2012 Intertidal Land (presumption of permission qualifications). OA 2012 
improperly supports its presumption of permission qualifications by citation to an affidavit. 
Levine v. R.B.K. Caly Corp., 2001 ME 77, 118 n.6, 770 A.2d 653 ("Conclusions of fact and law 
do not belong in an affidavit filed in support of a motion for summary judgment.") (quotation 
marks omitted). Moreover, "the presumption of permission ... does not apply to or trump the 
separate analysis of the extent of the public's rights in the intertidal zone pursuant to the public 
trust doctrine." Almeder v. Town of Kennebunkport, 106 A.3d 1115, 1119 n.2 (Me. 2014) (Law 
Court order on motions for reconsideration). 
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OA 2012’s Response to AG’s Objection: 
 
The AG does not want to acknowledge that public recreational activities over OA 2012’s 

intertidal land are not within the scope of activities permitted under the public easement, see Bell 
II, and that the Law Court has held that such recreational activities on open intertidal land are 
presumed to be occur with the permission of the upland owner. See Almeder v. Town of 
Kennebunkport, 2014 ME 139, 106 A.3d 1099. See also Norton v. Town of Long Island, 2005 
ME 109, ¶ 33 n.6, 883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of 
that public trust easement" and "reject[ ed] a general recreational easement for the public." 

 
2. RESPONSE TO AG’S OBJECTIONS TO OA 2012 TRUST’S DENIALS 
 
17. There are four locations on land from which the public may access on foot the intertidal 
land at Moody Beach (the Public Access Points). (P. Masucci Dep. 13:9-19, 20:18- 22, 27:11-22, 
109:4-10, II 39:18-40:8, Ex. PM-5; K. Masucci Dep. 120:21-121:18, Ex. KM-S.) 
 

OA 2012's response: Denied. There are three public access ways and the "southern one 
is an access point to get to Ogunguit Beach.". (K. Masucci Dep. 120:21-121:18; P. Masucci Dep. 
27:14-18,1139:24-40:5.) 

 
AG's Objection: OA 2012's denial does not properly controvert the AG's S.M.F. ¶ 17. 

M.R.Civ. P. 56(h)(2), (4). The portion of the record to which OA 2012 cites for its denial does 
not establish that the public cannot access Moody Beach from the southern access point. 

 
 OA 2012’s Response to AG’s Objection: 
 
The AG ignores what was stated in the transcript.  K. Masucci Dep. 120:21-121:18; P. 

Masucci Dep. 27:14-18,1139:24-40:5.). 
 

50. Because of the signs on Defendants' properties, such as those on Ocean 503's Property, 
Peter Masucci does not stop on the Ocean 503 Intertidal Land, the Judy's Moody Intertidal Land, 
or the OA 2012 Intertidal Land. (P. Masucci Dep. 57:15-22,1149:22-50:9.) 
 

OA 2012's response: Denied. The record citation P. Masucci Dep. 57:15-22 relates to 
Ocean 503's property. When asked if Mr. Masucci was "ever concerned that OA 2012 Trust may 
ask you to leave the intertidal zone in front of that property," Mr. Masucci testified "at this far 
end of the beach we're usually just walking to and from our end. So I wouldn't expect that to be 
the case because we wouldn't stop there." (P. Masucci Dep. II 50:2-9.). Relative to the signs on 
OA 2012's upland property, OA 2012 understands the signs to mean that other uses, other than 
loitering, are permitted by the signs on and over OA 2012's intertidal property including 
"walking and running," "stopping and stretching," "walking slowly, just sort of meandering," 
"surfing," "fishing," "building sandcastles," and "playing frisbee." Id. At 42:20-22, 42:23-25, 
43:1-3, 43:6-13, 43:14-15, 43:16-25, 44:1-4, 44:4-11, 44:23-25, 45:1-3, 45:4-7 (All attached to 
Plaintiffs' Statement of Material Fact ¶¶ 30, 31, 32, 33, 35, 37, 38). OA 2012 also understands 
that everyone crossing its intertidal property is on notice that there is in Maine law a presumption 
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of permission whereby unless otherwise stated, it is presumed that upland owners like OA 2012 
who own intertidal land grant permission to the public to use the intertidal land for general beach 
related recreational activities. Based on this law, given the only restrictions stated are no loitering 
and dogs, OA 2012 understands that all users of its intertidal property for recreational uses are 
aware and are on notice that OA 2012 has given legal permission to the public that it can engage 
in these activities. Thousands of individuals each summer move across OA 2012's intertidal 
property every year, no one, including Peter Masucci have ever not engaged in any movement-
based activity over OA 2012's intertidal property for any reason, including based on the sign. See 
Additional Statement of Facts, ¶¶ 37, 38 and 39 (Affidavit of James Howe, dated June 2, 2023 ¶¶ 
12, 13). 
 

AG's Objection: OA 2012's denial does not properly controvert the AG's S.M.F. ¶ 50. 
M.R. Civ. P. 56(h)(2), (4). OA 2012's denial mischaracterizes Peter Masucci's testimony and is 
unsupported by its record citation. The AG's S.M.F. ¶ 50 pertains to Mr. Masucci's 
understanding of Defendants' signs, not to OA 2012's understanding of its own signs. OA 2012's 
denial also improperly cites to an affidavit for the proposition that a presumption of permission 
applies to the public trust doctrine. Levine v. R.B.K. Caly Corp., 2001 ME 77, y 8 n.6, 770 A.2d 
653 ("Conclusions of fact and law do not belong in an affidavit filed in support of a motion for 
summary judgment."). Moreover, "the presumption of permission ... does not apply to or trump 
the separate analysis of the extent of the public's rights in the intertidal zone pursuant to the 
public trust doctrine." Almeder v. Town of Kennebunkport, 106 A.3d 1115, 1119 n.2 (Me. 2014) 
(Law Court order on motions for reconsideration). 
 

OA 2012’s Response to AG’s Objection:  
 
Relative to OA 2012’s intertidal property, and his subjective fear that the signage puts 

him at risk of being asked to leave, so as to cause him not to “stop”, he stated he would not stop 
on OA 2012’s property in any event because for him, it was at the far end of the beach.  (P. 
Masucci Dep. II 50:2-9.). The denial was supported by citation. Moreover for the reasons stated 
above, the AG misreads Bell II and Almeder. See also Norton v. Town of Long Island, 2005 ME 
109, ¶ 33 n.6, 883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of that 
public trust easement" and "reject[ ed] a general recreational easement for the public." 
 
65. OA 2012's sign negatively detracts from Peter Masucci's beach experience of walking on 
the intertidal land at Moody Beach. (P. Masucci Dep. II 33:6-11, II 50:6-12, Ex. PM-8.)  

 
OA 2012's response: Denied. When asked if Mr. Masucci was "ever concerned that OA 

2012 Trust may ask you to leave the intertidal zone in front of that property," Mr. Masucci 
testified "at this far end of the beach we're usually just walking to and from our end. So I 
wouldn't expect that to be the case because we wouldn't stop there." (P. Masucci Dep. II 50:2-9.) 
OA 2012 denies that its signage can reasonably be read in a way that negatively detracts from the 
beach experience of walking over OA 2012's intertidal land. Washburn Aft, Exhibit A (Howe 
Depo. at 39, 40, 42, 43, 44, 45, 63-64) & Exhibit C (Connerney Depo. 97-98, 100-101, 103). 
Relative to the sign facing the path that runs form the Town of Ogunquit parking lot to the 
Ogunquit Town Beach, OA 2012 understands "loitering" to mean to be "stationary for more than 
30 minutes," "sitting and hanging out on the beach." J. Howe Depo. (Feb. 8, 2023) 43:15-25, 
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44:1-4 (All attached to Plaintiff's Statement of Material Fact ¶¶ 29, 34). Since the sign says only 
no loitering, OA 2012 understands the signs to mean that other uses, other than loitering, are 
permitted by the sign on and over OA 2012's intertidal property including "walking and 
running," "stopping and stretching," "walking slowly, just sort of meandering," "surfing," 
"fishing," "building sandcastles," and "playing frisbee." Id. At 42:20-22, 42:23-25, 43:1-3, 43:6-
13, 43:14-15, 43:16-25, 44:1-4, 44:4-11, 44:23-25, 45:1-3, 45:4-7 (All attached to Plaintiffs' 
Statement of Material Fact 11130, 31, 32, 33, 35, 37, 38). OA 2012 also understands that 
everyone crossing its intertidal property is on notice that there is in Maine law a presumption of 
permission whereby unless otherwise stated, it is presumed that upland owners like OA 2012 
who own intertidal land grant permission to the public to use the intertidal land for general beach 
related recreational activities. Based on this law, given the only restrictions stated are no loitering 
and dogs, OA 2012 understands that all users of its intertidal property for recreational uses are 
aware and are on notice that provided they are not loitering, OA 2012 has given legal permission 
to the public to use of its intertidal land for recreational purposes. Thousands of individuals each 
summer move across OA 2012's intertidal property every year, no one, including Peter Masucci 
have ever not engaged in any movement-based activity over OA 2012's intertidal property for 
any reason, including based on the sign. See Additional Statement of Facts, ly 37, 38 and 39 
(Affidavit of James Howe, dated June 2, 2023 fls 12, 13), 
 

AG's Objection: OA 2012's denial does not properly controvert the AG's S.M.F. 7 65. 
M.R. Civ, P. 56(2), (4). The AG's S.M.F. ¶ 65 pertains to Mr. Masucci's understanding of OA 
2012's sign, not to OA 2012's understanding of its own sign. OA 2012's denial mischaracterizes 
Mr. Masucci's testimony and is unsupported by its record citation. At the portion of the record 
cited by both the AG and OA 2012, Mr. Masucci testified that, as to walking, he is less affected 
by OA 2012's signs than he is as to other non-walking uses of the OA 2012 Intertidal Land such 
as stopping. In addition, at the portion of the record cited by the AG, Mr. Masucci testified that 
the sign does negatively detract from his beach experience when he sees it. (P. Masucci Dep. II 
50:10-12.) OA 2012 also bases its denial of the AG's S.M.F. If 65 on its (incorrect) 
understanding that a presumption of permission applies to the public's use of the OA 2012 
Intertidal Land. OA 2012 improperly supports its presumption of permission denial by citation to 
an affidavit. Levine v. R.B.K. Caly Corp., 2001 ME 77, Ir 8 n.6, 770 A.2d 653 ("Conclusions of 
fact and law do not belong in an affidavit filed in support of a motion for summary judgment.") 
(quotation marks omitted). Moreover, "the presumption of permission ... does not apply to or 
trump the separate analysis of the extent of the public's rights in the intertidal zone pursuant to 
the public trust doctrine." Almeder v. Town of Kennebunkport,106 A.3d 1115, 1119 n.2 (Me. 
2014) (Law Court order on motions for reconsideration). 

 
OA 2012’s Response to AG’s Objection: 
 
Relative to OA 2012’s intertidal property, and his subjective fear that the signage put him 

at risk of being asked to leave, so as to distract him from his beach experience, P. Masucci stated 
that at OA 2012’s property, located at the far end of the beach from his home, he would not 
otherwise do anything at the location other than walk. (P. Masucci Dep. II 50:2-9.). The denial 
was supported by citation. Moreover for the reasons stated above, the AG misreads Bell II and 
Almeder. See also Norton v. Town of Long Island, 2005 ME 109, ¶ 33 n.6, 883 A.2d 889, noting 
that in Bell II, the court "clarified the limited nature of that public trust easement" and "reject[ 
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ed] a general recreational easement for the public." Moreover, the AG has admitted that at no 
time has Peter Masucci ever been prevented from engaging in any movement-based activity 
across OA 2012’s intertidal land.    
 
123. Kathy Masucci thinks that walking and running and moving could be considered 
navigation. (K. Masucci Dep. 76:4-8.) 
 

OA 2012's response: Denied. See Bell v. Town of Wells, supra. 
 

AG's Objection: OA 2012's denial does not properly controvert the AG's S.M.F. I 123 
because it is not supported by a specific citation to the record. M.R. Civ. P. 56(h)(2), (4). 
 

OA 2012’s Response to AG’s Objection: 
 
 Regardless of what Kathy Masucci thinks, Bell II held that walking and running and 
moving over the beach are not navigation. See also Norton v. Town of Long Island, 2005 ME 
109, ¶ 33 n.6, 883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of that 
public trust easement" and "reject[ ed] a general recreational easement for the public." 
 
124. Bill Connerney thinks that walking could be considered navigation. (Connerney Dep. 
65:16-66:20, 114:11-25, 115:13-116:6.) 
 

OA 2012's response: Denied. See Bell v. Town of Wells, supra. 
 

AG's Objection: OA 2012's denial does not properly controvert the AG's S.M.F. ¶ 24 
because it is not supported by a specific citation to the record. M.R. Civ. P. 56(h)(2), (4). 

 
OA 2012’s Response to AG’s Objection: 
 
Regardless of what Bill Connerney, Bell II held that walking and running and moving 

over the beach are not navigation. See also Norton v. Town of Long Island, 2005 ME 109, ¶ 33 
n.6, 883 A.2d 889, noting that in Bell II, the court "clarified the limited nature of that public trust 
easement" and "reject[ ed] a general recreational easement for the public." 
 

II. RESPONSE TO THE AG'S RULE 56(i)(2) RESPONSE  
TO OA 2012'S OBJECTIONS TO THE 

AG'S STATEMENTS OF MATERIAL FACT 
 

The AG objects to OA 2012’s general objections to the AG's 129 statements of material 
fact (OA 2012 Opp. S.M.F. (June 2, 2023) 1-2) and argues "such general objections are 
inconsistent with M.R. Civ. P. 56(i)(1) because they are not tailored to specific factual 
assertions.”  OA 212 responds to the AG’s objections as each as follows: 
 
A. OA 2012's M.R. Evid. 401 relevance objections to facts about the Masuccis' and 

Connerney's use of and access to Moody Beach: AG S.M.F. ¶¶ 8-18, 39-40, 42-45, 
47,49-50, 107, 123-124. 
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AG's response: OA 2012's relevancy objections are unpreserved because they "belong in 

the party's memorandum of law, not its statement of material facts." Dyer v. Dept of Transp., 
2008 ME 106, ¶ 15 n.5, 951 A.2d 821. Further, these AG statements of fact are relevant to OA 
2012 because the facts address Moody Beach in its entirety—including the Masuccis' and 
Connerney's use of and access to Moody Beach—and the OA 2012 Intertidal Land is part of 
Moody Beach. 

 
OA 2012’s Response to AG’s Objection, Paragraph A: 
 
Rule 56(i)(1) is clear that any objections are to be stated “in either [a party’s] opposing 

statement or in its reply statement and shall include a brief statement of the reason(s) for the 
objection and any supporting authority or record citations. Moreover, the advisory committee 
notes refenced in Dyer stated: “In short, the statements of fact should be precisely what the rule 
requires: "short and concise." Rule 56(h)(1).” The AG Statement is neither short nor concise, so 
the AG has no basis to assert that the rule has not been followed. OA 2012 has also briefed 
extensively that the AG has not basis to file a summary judgment as it has not asserted in any 
pleading a claim for relief, and even if it had such a claim is barred by res judicata. These 
circumstances relative to OA 2012 mean all of the AG’s assertions are not relevant. None of the 
statements identify uses at OA 2012’s property, and what may have occurred at other property is 
not relevant to OA 2012. The AG makes no attempt to explain otherwise.   
 
B. OA 2012's M.R. Evid. 401 relevance objections to facts that are not specific to OA 2012: 

AG S.M.F ¶¶ 22-33, 39-45, 47, 49-62, 68, 70, 75-76, 78-79, 81-92, 98-115, 125-128. 
 

AG's response: OA 2012's relevancy objections are unpreserved because they "belong in 
the party's memorandum of law, not its statement of material facts." Dyer, 2008 ME 106, I 15 
n.5, 951 A.2d 821. Further, these AG statements of fact are relevant to OA 2012: Although 
Moody Beach consists of many parcels of land, including the OA 2012 Intertidal Land, the 
Masuccis and Connerney experience Moody Beach as a whole. (AG S.M.F. 111 8-16, 39-47.) In 
addition to the impact that each defendant's signs or other physical barriers have on the Masuccis 
and Connerney, those signs and other physical barriers—especially because they are located at 
Public Access Points—also have a cumulative effect. (E.g., AG S.M.F. 11148- 50, 71-74, 119-
122.) 
 

OA 2012’s Response to AG’s Objection, Paragraph B: 
 
Rule 56(i)(1) is clear that any objections are to be stated “in either [a party’s] opposing 

statement or in its reply statement and shall include a brief statement of the reason(s) for the 
objection and any supporting authority or record citations. Moreover, the advisory committee 
notes refenced in Dyer stated: “In short, the statements of fact should be precisely what the rule 
requires: "short and concise." Rule 56(h)(1).” The AG Statement is neither short nor concise, so 
the AG has no basis to assert that the rule has not been followed. OA 2012 has also briefed 
extensively that the AG has not basis to file a summary judgment as it has not asserted in any 
pleading a claim for relief, and even if it had such a claim is barred by res judicata. These 
circumstances relative to OA 2012 mean all of the AG’s assertions are not relevant. Many of the 
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statements relate to signage not just at OA 2012’s property but otherwise. To the extent the AG 
wants to assert a cumulative impact, it should have included all of the properties that have signs 
the AG is conceding they are indispensable parties.     
 
C. OA 2012's M.R. Evid. 801 and 802 objections to alleged hearsay statements: AG S.M.F. 

¶¶ 53, 77, 79-80, 83-85, 87, 108. 
 

AG response: OA 2012 objects to these AG statements of material fact because it 
assumes that the AG is offering these facts for the truth of the matter. To the contrary, the AG 
offers these facts to establish their effect on the hearer—the Masuccis and Connerney. See M.R. 
Evid. 801(c) (defining hearsay). What the Masuccis and Connerney see (photographs) and hear 
about defendants from neighbors impacts the Masuccis' and Connerney's impression of 
defendants and their calculus of the risks of walking across defendants' intertidal land (e.g., will 
Ocean 503 verbally confront me or call the police on me?). (E.g., AG S.M.F. TIT 53-55, 79-80.) 
Further, these facts speak to Ocean 503's and Judy's Moody's reputation within the local 
community, and thus would be admissible even if offered for the truth of the matter. See M.R. 
Evid. 803(20), (21). 
 

OA 2012’s Response to AG’s Objection, Paragraph D: 
 
 The statements are clearly hearsay.  Moreover, the AG does not identify any instances of 
the hearsay statements as pertaining OA 2012 or its property. Moreover, the Masuccis’ and Mr. 
Connerney’s fear that they will be asked to leave or be confronted by other defendants is based 
entirely on hearsay. The AG cannot introduce out-of-court stories of people being asked to leave 
for the truth of the matter asserted. M.R. Evid. 801, 802. Nor can the AG introduce these stories 
for their effect on the Masuccis and Mr. Connerney because these stories are not relevant. The 
Masuccis’ and Mr. Connerney’s concerns are not credible because as the AG has admitted 
neither party has ever been asked to leave, interrupted nor stopped by OA 2012, and as admitted 
both parties have continued to walk across OA 2012’s intertidal land. Finally, the AG’s 
qualifications are inadmissible about Mr. Connerney’s opinion on what landowners with signs 
can or cannot do and Mr. Masucci’s opinion on what he should be allowed to on Judy’s Moody’s 
intertidal property. Lay witnesses cannot offer opinion evidence (M.R. Evid. 701), yet these 
qualifications attempt to offer Mr. Connerney’s and Mr. Masucci’s opinions as to the scope of 
the public easement on the intertidal zone in Maine, and in any event since they are members of 
the public, have already been adjudicated with respect to OA 2012 in the Bell II.  
 
D. OA 2012's objections based on Town of Orient v. Dwyer: AG S.M.F ¶¶ 8-9, 49-50, 52, 

58-60, 64-65, 70-73,76-78, 84, 87-88,90, 94-95, 99-103, 106, 109, 111-113, 120, 122-129. 
 

AG Response: Town of Orient v. Dwyer, 490 A.2d 660, 665 (Me. 1985) stands for the 
proposition that "[c]onclusions of fact and law do not properly belong in an affidavit." Indeed, 
the AG did not rely on an affidavit to support any of the facts to which OA 2012 objected based 
on Dwyer. Instead, the AG supported these facts by citations to deposition testimony. 
 

OA 2012’s Response to AG’s Objection, Paragraph D: 
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 The AG misreads Dwyer. In this case whether someone has a reasonable belief, or has a 
view of what constitutes navigation, are conclusions of fact or law that do not belong in a 
Statement. By ignoring this basic rule, the AG has converted what is supposed to be short and 
concise Statement of Facts into a convoluted, lengthy and completely unnecessary process that is 
totally contrary to Rule 1. A rule that says in part that the rules “shall be construed to secure the 
just, speedy and inexpensive determination of every action.” The AG’s entire approach here is all 
but intended to securing a just, speedy and inexpensive determination of this action. 
 

In sum, to be clear, OA 2012 requests that the court deny the AG’s motion. The AG has  
never asserted a claim in this case, so it has no basis to file a motion, and its motion is not 
supported by a Statement of Material Fact that is short and concise.  It is clearly barred by res 
judicata.  
 
 
Dated:  June 30, 2023    /s/David P. Silk     
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
 
PETER AND KATHY MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC,  
OA 2012 TRUST, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 
DEFENDANT OA 2012 TRUST’S 

RULE 56(i)(2) REPLY AS OPPOSING 
PARTY TO PLAINTIFFS’ DENIALS 

TO OA 2012’S RULE 56(h)(2) 
ADDITIONAL STATEMENT OF 

MATERIAL FACTS 
 
 

(Title to Real Estate Involved) 
 

 
Defendant OA 2012 Trust (“OA 2012”) respectfully submits this reply, pursuant to Rule 

56(i)(2) of the Maines Rules of Civil Procedure, to Plaintiffs’ reply statement (June 23, 2023) to 

OA 2012’s Additional Statement of Material Facts (“ASMF”) (June 2, 2023).  The following are 

intended solely for the purpose of opposing the Plaintiffs’ motion summary judgment (May 2, 

2023) and for no other purpose and shall have no preclusive effect at trial or in any other 

proceeding. 

Response to Plaintiffs’ Denials To OA 2012’s Rule 56(h)(2)  
Additional Statement of Material Facts (“ASMF”) 

 
OA 2012’S ASMF 36:  OA 2012 understands the word “loitering” in the signs on its 

property that say “no loitering” to mean to be “stationary for more than 30 minutes”, “sitting and 

hanging out on the beach.”  J. Howe Depo. (Feb. 8, 2023) 43:15-25, 44:1-4 (see Ex. 1 attached 

hereto).  
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PLAINTIFFS’ RESPONSE TO ASMF 36:  Denied. OA Trust understands the word 
"loitering" in the signs on it property that say "no loitering" to mean "physically present" on their 
property for "30 minutes" or more. Deposition of James Howe dated February 8, 2023, pages 
43:16-44:4 (See Pl.'s S.M.F., Ex. B). 

 
OA 2012’S REPLY TO PLAINTIFFS’ DENIAL TO ASMF 36:  Plaintiffs’ response 

and record citation do not controvert ASMF 36.  Plaintiffs’ twist Mr. Howe’s testimony in 
response to Plaintiffs’ counsel’s deposition examination and Mr. Howe’s answer is taken out of 
context.  Mr. Howe upon examination by Plaintiffs’ counsel and after a series of questions as to 
what he would consider “loitering,” to which he answered in the negative (e.g. “stretching”, 
“surfing,”, “walking around, say on circles in the property without your property line,” “sitting in 
the sand…without any beach towels or beach chairs”), was asked the question “how long would 
you have to sit there before it becomes loitering? A. Oh, I don’t know.  30 minutes.  30 minutes 
could lead to 3 hours.”  (Howe Dep. 43:1-44:4.)  The question posed by Plaintiffs’ counsel 
during examination related directly to “sit.” (Howe Dep. 43:16-24.)  The term “No Loitering” to 
Mr. Howe means, “[t]hat you’re not allowed to sit, hang out on the beach.”  (Howe Dep. 42:13-
16.) 

   
OA 2012’S ASMF 37:  Since the signs on its property only say no loitering, OA 2012 

understands the signs to mean that other uses, other than loitering, are permitted by the sign on 

and over OA 2012’s intertidal property including “walking and running”, “stopping and 

stretching”, “walking slowly, just sort of meandering”, “surfing”, “fishing”, “building 

sandcastles”, and “playing frisbee.” Id. at 42:20-22; 42:23-25, 43:1-3; 43:6-13; 43:14-15; 43:16-

25; 44:1-4; 44:4-11; 44:23-25; 45:1-3; 45:4-7 (All attached to Plaintiffs’ Statement of Material 

Fact ¶¶ 30, 31, 32, 33, 35, 37, 38). 

PLAINTIFFS’ RESPONSE TO ASMF 37:  Denied. There are multiple signs on the 
OA Trust Property which say more than only no loitering. The OA 2012 Property displays 
private beach signage stating "MOODY BEACH (TO YOUR LEFT) IS A PRIVATE BEACH 
TO THE LOW WATER MARK NO LOITERING NO DOGS ALLOWED" attached to a 
seawall. The OA 2012 Property contains private beach signage stating "MOODY BEACH 
PRIVATE NO LOITERING" attached to its seawall. Howe Dep. Ex. 5 & 6; See Howe Dep. 
37:16-17, 39:2-3, 39:18, 39:25, 40:20-23 (See Pl.'s S.M.F., Ex. B). 

 
OA 2012’S REPLY TO PLAINTIFFS’ DENIAL TO ASMF 37: Plaintiffs’ response 

and record citation do not controvert ASMF 37. There are two signs on OA 2012’s property and 
one temporary.  See Pl. Admission (June 2, 2023) to OA 2012 SMF 7, 8, 9, 10, 17, 21, 22, 30, 
32, 33, 34,  One sign has been in place since 1978.  See Pl. Admission (June 23, 2023) to OA 
ASMF 35.  The term “No Loitering” to Mr. Howe means, “[t]hat you’re not allowed to sit, hang 
out on the beach.”  (Howe Dep. 42:13-16.)  See also June 23, 2023, OA 2012 Qualification of Pl. 
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SMF 24, 25 and Admission to Pl. SMF 29  (“[the public is] not allowed to site [or] hang out on 
the beach”), 30 (“walking or running”), 31 (stopping and stretching”), 32 (“walking slowly; just 
sort of meandering … walking around on [OA Property]”), 33 (“surfing”), 35 (“sitting with a 
fishing pole” “as long as you’re fishing”), 37 (“building a sandcastle”), 38 (“frisbee”).  

 
OA 2012’S ASMF 39:  Thousands of individuals each summer walk by the signs at OA 

2012’s property that says Moody Beach is a private beach no loitering and no one has ever 

expressed to OA 2012 any such indication that the signs in any cause fear or confusion as to 

whether they restrict or preclude in any way anyone from engaging in any movement-based 

activity over OA 2012’s intertidal property. Affidavit of James Howe, dated June 2, 2023, ¶ 12 

(see Ex. 2 attached hereto).  

PLAINTIFFS’ RESPONSE TO ASMF 39:  Denied. Plaintiffs' in this litigation are 
actively expressing to OA Trust that the signs cause fear restricting and precluding them from 
engaging in movement-based activity over OA Trust's intertidal property. See Deposition of 
Kathy Masucci dated January 13, 2023, page 115:9-16 (See Pl.'s S.M.F., Ex. D) ("K. Masucci 
Dep."); See Deposition of Peter Masucci dated January 11, 2023, Volume I, page 130:18-25 (See 
Pl.'s S.M.F., Ex. F) ("P. Masucci Dep. V. I"); See Plaintiff William Connerney's Response to 
Ocean 503's First Set of Interrogatories dated December 19, 2023, response 3 (See Pl.'s S.M.F., 
Ex. I) ("Connerney Resp. Ocean 503 Int."); See Plaintiff William Connerney's Answers to 
Defendants OA Trust's and Judy's Moody LLC's First Set of Interrogatories dated January 5, 
2023, response 3 (See Pl.'s S.M.F., Ex. J) ("Connerney Resp. Judy's Moody Int."). 
 

OA 2012’S REPLY TO PLAINTIFFS’ DENIAL TO ASMF 39: Plaintiffs’ response 
and record citation do not controvert ASMF 39. There are two signs on OA 2012’s property and 
one temporary.  See Pl. Admission (June 2, 2023) to OA 2012 SMF 7, 8, 9, 10, 17, 21, 22, 30, 
32, 33, 34,  One sign has been in place since 1978.  See Pl. Admission (June 23, 2023) to OA 
ASMF 35.  OA 2012 has never objected to any movement-based activity over its property. See 
Pl. Admission (June 2, 2023) to OA 2012 SMF 22. The term “No Loitering” to Mr. Howe 
means, “[t]hat you’re not allowed to sit, hang out on the beach.”  (Howe Dep. 42:13-16.)  See 
also June 23, 2023, OA 2012 Qualification of Pl. SMF 24, 25 and Admission to Pl. SMF 29  
(“[the public is] not allowed to site [or] hang out on the beach”), 30 (“walking or running”), 31 
(stopping and stretching”), 32 (“walking slowly; just sort of meandering … walking around on 
[OA Property]”), 33 (“surfing”), 35 (“sitting with a fishing pole” “as long as you’re fishing”), 37 
(“building a sandcastle”), 38 (“frisbee”). No one from OA 2012 ever asked Connerney to stop 
what he was doing on the intertidal area of its property.  (Connerney Dep.1 17:16-18:6; 18:12-23; 
27:6-16; 72:10-12; 73:1-3.)   

 
OA 2012 also understands that everyone crossing its intertidal property is on notice that 

there is in Maine law a presumption of permission whereby unless otherwise stated, it is 
 

1 True and correct excerpts of the Deposition of William Connerney are attached hereto as Addendum 1. 
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presumed that upland owners like OA 2012 who own intertidal land grant permission to the 
public to use the intertidal land for general beach related recreational activities, including 
walking.  Based on this law, given the only restrictions stated are no loitering and no dogs, OA 
2012 understands that all users of its intertidal property for recreational uses are aware and by the 
signage are being told that provided they are not loitering, OA 2012 has given permission to the 
public to use of its intertidal land for recreational purposes, including walking. Thousands of 
individuals each summer move across OA 2012’s intertidal property every year, no one, 
including plaintiffs, have ever not engaged in any movement-based activity over OA 2012’s 
intertidal property for any reason, including based on the signage. See Additional Statement of 
Facts, ¶¶ 37, 38 and 39 (Affidavit of James Howe, dated June 2, 2023, ¶¶s 12, 13).  

 
 OA 2012’S ASMF 41:  Signs at Moody Beach have never prevented Kathy Masucci 

from walking across to OA 2012’s intertidal property.  K. Masucci’s Depo. (Jan. 13, 2023), 76, 

78, 102 (see Ex. 3 attached hereto). 

PLAINTIFFS’ RESPONSE TO ASMF 41:  Denied. Since Defendants posted their 
signs and began confronting members of the public, Kathy Masucci and her family no longer 
engage in activity as they had prior to those signs being posted and confrontations began. See 
Plaintiff Kathy Masucci’s Response to Ocean 503’s First Set of Interrogatories dated December 
19, 2023, response 11 (attached hereto as “Exhibit FF”) (“K. Masucci Resp. Ocean 503 Int.”). 
42.  Denied. Since Defendants posted their signs and began confronting members of the 
public, Peter Masucci and his family no longer engage in activity as they had prior to those signs 
being posted and confrontations began. See Plaintiff Peter Masucci's Response to Ocean 503's 
First Set of Interrogatories dated December 19, 2023, response 11 (See Pl.'s S.M.F., Ex. E) ("P. 
Masucci Resp. Ocean 503 Int."). 
 

OA 2012’S REPLY TO PLAINTIFFS’ DENIAL TO ASMF 41:  Plaintiffs’ response 
and record citation do not controvert ASMF 41.  There are no facts anywhere that suggest in any 
way that OA 2012 Trust has ever confronted anyone with respect to activities in the intertidal 
area.  The statement should be stricken.  There are two signs on OA 2012’s property and one 
temporary.  See Pl. Admission (June 2, 2023) to OA 2012 SMF 7, 8, 9, 10, 17, 21, 22, 30, 32, 33, 
34,  One sign has been in place since 1978.  See Pl. Admission (June 23, 2023) to OA ASMF 35.   

 
OA 2012 has never objected to any movement-based activity over its property. See Pl. 

Admission (June 2, 2023) to OA 2012 SMF 22. The term “No Loitering” to Mr. Howe means, 
“[t]hat you’re not allowed to sit, hang out on the beach.”  (Howe Dep. 42:13-16.)  See also June 
23, 2023, OA 2012 Qualification of Pl. SMF 24, 25 and Admission to Pl. SMF 29  (“[the public 
is] not allowed to site [or] hang out on the beach”), 30 (“walking or running”), 31 (stopping and 
stretching”), 32 (“walking slowly; just sort of meandering … walking around on [OA 
Property]”), 33 (“surfing”), 35 (“sitting with a fishing pole” “as long as you’re fishing”), 37 
(“building a sandcastle”), 38 (“frisbee”). 

 
OA 2012 admits it has not in spoken words told Kathy Masucci that she has permission 

right to walk on OA 2012’s intertidal land.  But OA 2012 understands the signs that say “no 
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loitering” to mean to be “stationary for more than 30 minutes”, “sitting and hanging out on the 
beach.”  J. Howe Depo. (Feb. 8, 2023) 43:15-25, 44:1-4 (All attached to Plaintiffs’ Statement of 
Material Fact ¶¶ 29, 34).  Since the signs say only no loitering, OA 2012 understands the signs 
tell reader of the sign that other uses, other than loitering, are permitted by the sign on and over 
OA 2012’s intertidal property including “walking and running”, “stopping and stretching”, 
“walking slowly, just sort of meandering”, “surfing”, “fishing”, “building sandcastles”, and 
“playing frisbee.” Id. at 42:20-22; 42:23-25, 43:1-3; 43:6-13; 43:14-15; 43:16-25; 44:1-4; 44:4-
11; 44:23-25; 45:1-3; 45:4-7 (All attached to Plaintiffs’ Statement of Material Fact ¶¶ 30, 31, 32, 
33, 35, 37, 38).  OA 2012 also understands that everyone crossing its intertidal property is on 
notice that there is in Maine law a presumption of permission whereby unless otherwise stated, it 
is presumed that upland owners like OA 2012 who own intertidal land grant permission to the 
public to use the intertidal land for general beach related recreational activities, including 
walking.  Based on this law, given the only restrictions stated are no loitering and no dogs, OA 
2012 understands that all users of its intertidal property for recreational uses are aware and by the 
signage are being told that provided they are not loitering, OA 2012 has given legal permission 
to the public to use its intertidal land for recreational purposes, including walking. Thousands of 
individuals each summer move across OA 2012’s intertidal property every year, no one, 
including Kathy Masucci, have ever not engaged in any movement-based activity over OA 
2012’s intertidal property for any reason, including based on the sign. See Additional Statement 
of Facts, ¶¶ 37, 38 and 39 (Affidavit of James Howe, dated June 2, 2023, ¶¶s 12, 13).   
 

Dated:  June 30, 2023    /s/David P. Silk     
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
 
Attorney for the Defendant OA 2012 Trust  
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State of Maine        Superior Court 
Cumberland, ss.       Civil Action 
         Docket No. RE-2021-35 
 
Peter and Kathy Masucci, et al.,   ) 
       ) 
   Plaintiffs   ) 
       ) 
   v.    ) 
       ) 
Judy’s Moody LLC, et al.,    ) DEFENDANTS JEFFERY E.  

) PARENT AND MARGARET G.  
Defendants    ) PARENTS’ OPPOSING  

) STATEMENT OF MATERIAL  
and       ) FACTS 
       ) 
Aaron Frey in his capacity as the Attorney General )  
for the State of Maine     ) 
       ) 

Party in interest  ) 
 

Pursuant to Rule 56 (h)(2) of the Maine Rules of Civil Procedure, Defendants Jeffery E. 

Parent and Margaret G. Parent (the “Parents”) submit this opposing statement to Plaintiffs’ 

Statement of Material Facts. 

1. Mark Montesi and Corliss Montesi are the sole representatives of Ocean 503, 

LLC. Deposition of Mark Montesi dated March 2, 2023, page 11:7-19. (attached hereto as 

“Exhibit A”)(“Montesi Dep.”) 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 
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statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.)   

2. Ocean 503, LLC gained ownership of 503 Ocean Avenue in Wells, Maine 

(“Ocean 503 Property”) in 2019. Montesi Dep. Ex. 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

 
QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

3. Mark and Corliss Montesi are Florida residents. Montesi Dep. 15:14. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

4. Mark and Corliss Montesi spend only “about 20 percent of the year” at the Ocean 

503 Property. Montesi Dep. 15:18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

5. Mark Montesi understands the Ocean 503 Property's northerly and southerly side 

property lines extend “from the front of the lot to the mean low water mark ... 140 feet.” 

Montesi Dep. 18:23-25. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

6. From 2013 to 2018, Mark Montesi owned real estate located at 66 Cranberry 

Street, Wells, Maine. Montesi Dep. 25:22-25, 26:1-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

7. 66 Cranberry Street is not waterfront real estate, located approximately .25 miles 

from Moody Beach. Montesi Dep. 26:1-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 
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any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

8. From 2013 to 2018, Mark Montesi and his family utilized “North Beach in 

Ogunquit” for beach activities. Montesi Dep. 26:13-20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

9. From 2013 to 2018, Mark Montesi utilized the beach north of the Ogunquit and 

Wells Town division line to walk the beach more than 50, but less then 100 times. Montesi 

Dep. 28:2-10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

10. Currently, Mark Montesi uses Moody Beach to sit, paddleboard, surf, and swim. 

Montesi Dep. 37:9-11, 37:20-22. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

11. Mark Montesi “hired someone to ... affix [signs] to the [sea]wall” on the Ocean 

503 Property facing the ocean that state “PRIVATE BEACH”. Montesi Dep. 34:15-25, 35:1-5; 

See Montesi Dep. Ex. 4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 
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any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

12. Mark Montesi had a sign installed on Ocean 503 Property seawall that states 

“MOODY BEACH IS A PRIVATE BEACH TO THE LOW WATER MARK NO 

LOITERING.” Montesi Dep. 40:9-17; See Montesi Dep. Ex. 4 & 5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.) 

13. Mark Montesi understands “because it's a private beach, it's in [his] discretion, if 

[he] wanted” to tell people to get off the beach area seaward the Ocean 503 Property. Montesi 

Dep. 38:1-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material facts 

and the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

14. Mark Montesi has never asked the public to move or relocate off the private area 

of Ocean 503 Property. Montesi Dep. 38:2-6, 43:9-11, 44:21-23, 45:22-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

15. Despite his sign, Mark Montesi does not consider swimming, surfing, sitting, 

building sandcastles, or “recreating” on the beach “loitering.” Montesi Dep. 42:12-16, 42:22-

25, 43:1-4, 44:7-10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

16. Despite the existence of the sign, Mark Montesi recognizes the public “has every 

right to fish” on the Ocean 503 Property. Montesi Dep. 39:20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

17. Despite the existence of the sign, Mark Montesi recognizes the public has “every 

right” to walk across the intertidal portion of the Ocean 503 Property. Montesi Dep. 39:22-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

18. Despite the existence of the sign, Mark Montesi recognizes the public has the 

right to “bird watch” on the Ocean 503 Property. Montesi Dep. 39:25, 40:1-3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

19. James Howe is the sole beneficiary of OA 2012 Trust. Deposition of James 

Howe dated February 8, 2023, page 17:10-14 (attached hereto as “Exhibit B”)(“Howe Dep.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

20. James Howe's father, Kevin J. Howe, and Kevin McCue, purchased the property 

at 3 Ocean Avenue in Wells (“OA 2012 Property”) in 1978. Howe Dep. 16:5-7; See 17:20-25, 

18:1. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

21. The OA 2012 Property is James Howe's permanent residence. Howe Dep. 29:19-

21. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

22. James Howe believes the OA 2012 property deed states the northerly and 

southerly side property lines extend to the Atlantic Ocean. Howe Dep. 22:20-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

23. OA 2012 claims “ownership over the intertidal land that's seaward of [the OA 

2012 Property].” Howe Dep. 25:20-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

24. The OA 2012 Property displays private beach signage stating “MOODY 

BEACH (TO YOUR LEFT) IS A PRIVATE BEACH TO THE LOW WATER MARK NO 

LOITERING NO DOGS ALLOWED” attached to a seawall. Howe Dep. Ex. 5; See Howe 

Dep. 37:16-17, 39:2-3, 39:18, 39:25, 40:20-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

25. The OA 2012 Property contains private beach signage stating “MOODY BEACH 

PRIVATE NO LOITERING” attached to a seawall, Howe Dep. Ex. 6; See Howe Dep. 37:16-

17, 39:2-3, 39:18, 39:25, 40:20-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

26. James Howe does not know by who or when the the “private beach” signage 

was installed on the OA 2012 Property. Howe Dep. 38:1, 38:17-19; See Howe Dep. 47:14-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

27. James Howe never attempted to remove the signage from the seawall 

and consents to its message. Howe Dep. 38:7-9, 47:24-25, 48:1-3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

28. OA 2012 “restrict[s] dogs from being on the beach” on the OA 2012 Property. 

Howe Dep. 40:20-25; See Howe Dep. Ex. 6. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

29. OA 2012 signage restricts loitering, meaning “[the public is] not allowed to sit 

[or] hang out on the beach.” Howe Dep. 42:15-16. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

30. OA 2012 does not consider “walking or running” to be loitering. Howe Dep. 

42:20-22. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.) 

31. OA 2012 does not consider “stopping and stretching” in place to be loitering, 

even if sitting down while doing so. Howe Dep. 42:23-25, 43:1-3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

32. OA 2012 does not consider “walking slowly; just sort of meandering ... walking 

around on [OA 2012 Property]” to be loitering. 43:6-13. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

33. OA 2012 does not consider “surfing” to be loitering. Howe Dep. 43:14-15. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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34. OA 2012 considers “sitting in the sand” loitering if you are “physically present” 

for more than 30 minutes in one spot. Howe Dep. 43:16-25, 44:1-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

35. OA 2012 does not consider “sitting with a fishing pole” to be loitering, “as long 

as you're fishing.” Howe Dep. 44:4-11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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36. OA 2012 states a fishing line “should be” for fishing not to be loitering. Howe 

Dep. 44:13-14. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

37. OA 2012 does not consider “building a sandcastle” to be loitering, stating 

“somebody can be there as long as they want as long as they're building a sandcastle.” Howe 

Dep. 44:23-25, 45:1-3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

1119



 

20 
 

38. OA 2012 does not consider “playing frisbee ... on the intertidal land” to be 

loitering. Howe Dep. 45:4-7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

39. OA 2012 has never “approached any members of the public to ask them to not be 

on ... the intertidal portion of [the OA 2012 Property].” Howe Dep. 45:20-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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40. OA 2012 and its invitees go running and walking along the intertidal land. Howe 

Dep. 65:23-24, 66:1-2. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

41. OA 2012 and its invitees play bocce “up and down the beach” on the intertidal 

land. Howe Dep. 66:3-18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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42. OA 2012 and its invitees “surf or boogie board” on the intertidal land. Howe Dep. 

66:18-20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

43. OA 2012 and its invitees ride waves “in front of other houses” on the 

intertidal land of Moody Beach. Howe Dep. 66:24-25, 67:1-2. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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44. OA 2012 understands “because it's a private beach to the low tide mark, yes, we 

have the right to” “ask someone to leave the intertidal land.” Howe Dep. 70:22-25, 71:1-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

45. Keith Dennis is the sole member of Judy's Moody, LLC. Deposition of Keith 

Dennis dated February 10, 2023, page 13:15-17 (attached hereto as “Exhibit C”)(“Dennis 

Dep.”).  

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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46. Keith Dennis purchased a portion of the property at 407 Ocean Avenue in Wells, 

Maine (“Judy's Moody Property”) in 1991. Dennis Dep. Ex. 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

47. Keith Dennis purchased a portion of the Judy's Moody Property in 2016. Dennis 

Dep. Ex. 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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48. Keith Dennis transferred the Judy's Moody Property to Judy's Moody, LLC on 

July 28, 2016. Dennis Dep. Ex. 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

49. Keith Dennis' primary residence is in Virginia. Dennis Dep. 26:19-21. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

50. The Judy's Moody Property northerly and southerly side property boundaries 

extend “to the Atlantic Ocean.” Dennis Dep. Ex. 3; See Dennis Dep. 19:22, 20:4-6. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

51. The Judy's Moody Property contains private beach signage stating “PRIVATE 

BEACH” attached to a seawall, Dennis Dep. Ex. 7 (“Ex. _ “); See Dennis Dep. 47:6-7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

52. Judy's Moody has placed additional private beach signage stating “Private 

Property, No Trespassing,” and signage referencing “low tide.” Dennis Dep. 49:18-20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

53. Wells Police Department has told Judy's Moody that they will respond to calls 

regarding trespass on the Judy's Moody Property “private beach.” Dennis Dep. 55:14-20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

54. Judy's Moody has provided members of the public written permission to use the 

Judy's Moody Property for discrete periods of time. Dennis Dep. 57:12-13. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

55. From 2016-2018, Judy's Moody “had allowed, basically, any[]” use of the Judy's 

Moody Property. Dennis Dep. 58:4-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

56. Judy's Moody has allowed “strangers ..., or members of the public, ...” to use 

Judy's Moody Property for “the vast majority of activities.” Dennis Dep. 57:23-25, 58:2-3 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

57. Judy's Moody, has given permission to “strangers …, or members of the public,  

... to set up tables on [its] sand.” Dennis Dep. 57:23-25, 58:7-9. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material facts 

and the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

58. Judy's Moody has physically removed a back lot owner's personal property on 

the Judy's Moody Property. Dennis Dep. 79:21-22. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 
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admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

59. Moody Beach Association has organized numerous charity events that take place. 

at least partially, on the Judy's Moody Property. Dennis Dep. 84:4-10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

60. Moody Beach Association organizes “an event ... called `Moody Beach Days' 

annually held on the Fourth of July. Dennis Dep. 85:5-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

61. Judy's Moody understands Moody Beach Association has held the annual 

“Moody Beach Days” event for the past “30 or 40 years.” Dennis Dep. 85:13-14. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

62. Each year since 1956 on the fourth of July, Moody Beach Association runs the 

beach games where “four to five-hundred people there for several hours ... watch[] kids races 

and sack races all those kinds of things.” P. Masucci Dep. Vol I 123:10-13. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.). 

63. During “Moody Beach Days,” members of the public and organizers access the 

Judy's Moody Property, including but not limited to the intertidal, the dry sand area, the stairs, 

seawall, and developed portion of Judy's Moody Property. Dennis Dep. 85:25, 86:1-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

64. At the Moody Beach Games, “families might just sit there, and the kids might dig 

in the sand, build a sandcastle or drip castle.” P. Masucci Dep. Vol I 123:13-16. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.). 

65. From 2018 and 2021, Judy's Moody “gave the Moody Beach Association written 

permission to have their Fourth of July parade the Fourth of July event and sandcastle contest on 

[the Judy's Moody Property] ... above the high tide to low tide.” Dennis Dep. 121:9-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

66. Judy's Moody has used numerous objects to mark the northerly boundary line 

separating the Judy's Moody Property from the abutting public way, including but not limited to 

“a big piece of wood,” “cones,” “raked seaweed,” and other “control type things.” Dennis Dep. 

93:4-11, 94:9-10; See Deposition of Kathy Masucci dated January 13, 2023, page 81:9-11 

(attached hereto as “Exhibit D”)(“K. Masucci Dep.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

67. Judy's Moody, or its representatives and invitees, have contacted the Wells Police 

Department on numerous occasions for assistance removing members of the public from the 

intertidal land on Judy's Moody Property. Dennis Dep. Ex. 9. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

68. Judy's Moody subjectively chooses when to enforce its right to exclude the public 

from its intertidal land. Dennis Dep. 111:10-18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

69. Judy's Moody recognizes “thousands of people visit the beach” each year and use 

the intertidal land in ways “they probably aren't allowed to do.” Dennis Dep. 111:1-3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

70. Judy's Moody “generally give[s] people permission or implied permission to do a 

lot of stuff that are well beyond [navigation], including things that are potentially not.” Dennis 

Dep. 122:12-21. 

 OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 
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2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

71. Members of the public bring “bring coolers full of beer and sit in the low tide and 

smoke” without obtaining permission of Judy's Moody. Dennis Dep. 111:4-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

72. Kathy Masucci's grandfather purchased the original property located at 484 

Ocean Avenue (the “Masucci Property”). K. Masucci Dep. 12:12-13. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.)   

73. Kathy and Peter Masucci are co-trustees of the Peter F. and Kathy E. Masucci 

Trust which currently owns the Masucci Property. Plaintiff Peter Masucci's Response to Ocean 

503's First Set of Interrogatories dated December 19, 2023, response 3 (attached hereto as 

“Exhibit E”)(“P. Masucci Resp. Ocean 503 Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

74. Kathy and Peter Masucci began living at the Masucci Property as their year-round 

residence in 2002. K. Masucci Dep. 13:9; See P. Masucci Resp. Ocean 503 Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

75. Kathy Masucci has been on the intertidal zone of the Ocean 503 “hundreds to 

thousands” of times, visiting Moody Beach “since [she] was born” and consistently for the past 

“73 years.” K. Masucci Dep. 16:3-16. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

 QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

76. Kathy Masucci's activity on the intertidal areas of Moody beach has included: 

a. “walk[ing] over” on the intertidal area of the Ocean 503 Property. K. Masucci 

Dep. 17:6, 74:1-2. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

b. running on the intertidal area of the Judy's Moody Property. K. Masucci Dep. 

74:3-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

c. stopping and resting on the intertidal area of the Judy's Moody Property. 

K. Masucci Dep. 74:7-9. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. 

(Stip. Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or 

entity from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; 

Parent SMF ¶ 9.) 

d. stopping to look at the water when walking. K. Masucci Dep. 108:1-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit 

Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of 

material facts and the affidavits themselves “must refer to evidence of a quality that 

could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from 

engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

e. “sitting on the beach” on the Ocean 503 Property. K. Masucci Dep. 17:21. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

1140



 

41 
 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

f. “digging holes” in the intertidal area of the Ocean 503 Property. K. Masucci 

Dep. 17:21. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

g. “playing bocci” on the intertidal area of the Ocean 503 Property. K. Masucci Dep. 

17:21-22. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

h. playing “kickball” on the intertidal area of the Ocean 503 Property. K. 

Masucci Dep. 17:23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

i. sitting and “reading” on the intertidal area of the Ocean 503 Property. K. Masucci 

Dep. 17:23, 18:5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 
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admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

j. “play[ing] baseball” on the intertidal area of the Ocean 503 Property. K. Masucci 

Dep. 57:7, 57:14 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material facts 

and the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

k. sitting to observe wildlife on the intertidal area of the Judy's Moody Property. 

K. Masucci Dep. 74:10-12. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material facts 

and the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

l. building sandcastles on the intertidal area of the Judy's Moody Property. K. 

Masucci Dep. 74:13-15. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit 

Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of 

material facts and the affidavits themselves “must refer to evidence of a quality that 

could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. 

(Stip. Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or 

entity from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; 

Parent SMF ¶ 9.) 

m. “boogie boarding” in the water adjacent to Judy's Moody Property. K. Masucci 

Dep. 75:5-7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

77. Kathy Masucci first noticed the signage on the Ocean 503 Property “within the 

past ten years.” K. Masucci Dep. 19:16. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

78. The Ocean 503 Property signage caused Kathy Masucci to “feel that you are .. 

trespassing every time you go onto [the] beach” on the Ocean 503 Property. K. Masucci Dep. 

37:25, 38:1-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

79. The Ocean 503 Property signage caused Kathy Masucci to “specifically avoid the 

intertidal land [on the] Ocean 503 Property,” including but not limited to “sit[t]ing or build[ing] 

sand - to do sedentary activit[ies], games, digging.” K. Masucci Dep. 39:4-7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

80. Kathy Masucci is “sad, angry, frustrated, discouraged” when seeing the private 

property signs on Moody Beach. K. Masucci Dep. 112:17; See K. Masucci Dep. 115:9-16 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

1146



 

47 
 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

81. Kathy Masucci's experience is “negatively affected” by the private 

property signage at Moody Beach. K. Masucci Dep. 113:3-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. 

(Stip. Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or 

entity from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; 

Parent SMF ¶ 9.) 

82. Kathy Masucci has not “set up camp or sat down all of her things ... on the 

intertidal zone of [the] Ocean 503 Property” since “prior to the signs.” K. Masucci Dep. 18:22-

25. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 
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admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

83. Kathy Masucci “consciously sit[s] in the confines of the public way” since the 

Private Property signage went up. K. Masucci Dep. 105:16-17. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

84. Kathy Masucci reasons “I would not have sat there” after the signs were posted, 

adding “that is when I stopped sitting there.” K. Masucci Dep. 55:12-15. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

85. Peter Masucci visits Moody Beach “in the wintertime, probably once or twice a 

week ... in the summertime, it'd probably be three or four times a week. Deposition of Peter 

Masucci dated January 11, 2023, Volume I, page 13:5-8. (attached hereto as “Exhibit F”)(“P. 

Masucci Dep. V. I”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

86. In the wintertime, “[Peter and Kathy Masucci] go on the beach and walk,” “often 

walk[ing] the entire length of the beach down to Ogunquit Beach.” P. Masucci Dep. Vol. I 

14:27. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

87. In the summertime, Peter and Kathy Masucci “walk often, but ... would often 

take our beach chairs and sit on the beach.” P. Masucci Dep. Vol. I 14:17-18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

88. In the summertime, Peter and Kathy Masucci sit on the beach and “read a book” 

in the intertidal area. P. Masucci Dep. Vol. I 14:19, 15:8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

89. Peter Masucci and his family would regularly use the entire intertidal portion of 

Moody Beach prior to upland owners' installation of private property signage and confrontations 

with members of the public. P. Masucci Resp. Ocean 503 Int., ¶ 4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

90. Peter Masucci's activity on the intertidal areas of Moody beach has included: 

a. “play[ing] in the water ... bodysurfing or just splashing around” with his 

grandchildren. P. Masucci Dep. Vol. I 14:19-22; See P. Masucci Dep. Vol. I 

37:14-18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. 

(Stip. Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or 

entity from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; 

Parent SMF ¶ 9.) 

b. “buil[ing] sandcastles and sand forts” which his children “would play in the little 

sand forts until the tide came in and washed it away.” P. Masucci Dep. Vol. I 

14:22-25, 15:1; See P. Masucci Dep. Vol. I 37:14-18. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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c. walking from his house south to the Ogunquit Wells Town Line. Deposition of 

Peter Masucci dated January 13, 2023, Volume II, page 11:12-16. (attached 

hereto as “Exhibit G”)(“P. Masucci Dep. V. II”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

d. jogging the length of Moody Beach in his “20s and 30s.” P. Masucci Dep. Vol I 

120:17-25. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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e. occasionally “stop[ing] to observe nature, watch the birds ... watch people fishing 

we would stop to enjoy the view or watch” while running in the intertidal zone of 

Moody Beach. P. Masucci Dep. Vol. I 121:1-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

f. sitting down on the sand and in beach chairs watching the beach activity. Beach. 

P. Masucci Dep. Vol I 122:4-12. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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g. observing “kids down there picking up rocks, looking under the rocks trying to 

find crabs, looking for periwinkles, looking for starfish.” P. Masucci Dep. V. II. 

23:2-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

h. “boogieboarding and bodysurfing” with his family on the intertidal land of the 

Ocean 503 Property. P. Masucci Dep. Vol. I 48:19-21. 

 
OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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i. “skimboard” with his family on the intertidal land of the Ocean 503 Property. P. 

Masucci Dep. Vol. I 49:20-24. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

j. along with dozens of other families, playing “Bocci” ball on the intertidal land of 

the Ocean 503 Property. P. Masucci Dep. Vol. I 53:16; See P. Masucci Dep. Vol. I 

119:9-10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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k. playing many games, including but not limited to “tag football, paddleball, wiffle 

ball, baseball, play catch with [his] kids, throwing a baseball.” P. Masucci Dep. 

Vol I 143:18-20.  

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.)  

91. Peter Masucci's children took advantage of the low tides to play in tide pools 

formed in the intertidal areas of Moody Beach. P. Masucci Dep. V. II. 22:4-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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92. Peter Masucci will “will no longer put [his] chairs down in front of [the Ocean 

503 Property]” since the signs first appeared on the Ocean 503 Property. P. Masucci Dep. Vol. 

I 37:1-8; See P. Masucci Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

93. Peter Masucci and his family “no longer dig for seaworms on portions of the 

intertidal land” since the private property signage has been posted. P. Masucci Dep. Vol. 

146:2023; See P. Masucci Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

94. Peter Masucci has witnessed Keith Dennis of Judy's Moody “come down the 

steps onto the sand and gone to talk to people ... they're lifting up their chairs and moving it 

over into the narrow public way” in the intertidal zone. P. Masucci Dep. Vol. I 114:2-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

95. Peter Masucci “could probably name hundreds of people who have either been 

told or expressed to me their concern and fear, if you will, that if they were to stop, a fear of 

intimidation, if you will, that they're going to be asked to move or, worse, that the police are 

going to be called on them.” P. Masucci Dep. Vol. I 130:18-25. 

 
OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

96. William Connerney is a trustee of the Connerney Nominee Trust which owns 

property at 130 South Tibbetts Road in Wells, Maine. Deposition of William Connerney dated 

January 11, 2023, page 11:2 (attached hereto as “Exhibit H”)(“Connerney Dep.”); See Plaintiff 

William Connerney's Response to Ocean 503's First Set of Interrogatories dated December 19, 

2023, response 3 (attached hereto as “Exhibit I”) (“Connerney Resp. Ocean 503 Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

97. William Connerney's activity on the intertidal areas of Moody Beach has 

included: 

a. “constantly walking the beach down to Ogunquit Beach. It makes an interesting 

walk, a lot of sightseeing.” Connerney Dep. 13:6-9; See Plaintiff William 

Connerney's Answers to Defendants OA Trust's and Judy's Moody LLC's First 
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Set of Interrogatories dated January 5, 2023, response 3 (attached hereto as 

“Exhibit J”)(“Connemey Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

b. playing “all kinds of games through the years.” Connerney Dep. 13:10-12; See 

Connerney Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

c. “body surf[ing] in the water.” Connerney Dep. 13:12-13. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

d. “play[ing] in the sand ... with the kids.” Connerney Dep. 13:13-14; See 

Connerney Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

e. playing “hand tennis, where you make yourself a little court,” Connerney Dep. 

13:16-17; See 35:7-14; See also Connerney Resp. Ocean 503 Int., ¶ 11. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

f. flying a kite. Connerney Dep. 13:17. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

g. “looking for sea crabs and seashells.” Connerney Dep. 13:18-19; See Connerney 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

h. walking and jogging. Connerney Dep. 13:21; See Connerney Resp. Ocean 503 

Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

i. “ha[ving] lunch on the beach, and it could have well been on some of the 

prohibited land.” Connerney Dep. 63:23-25. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

j. “walk[ing] [his dog] regularly on a leash through the [prohibited] property” when 

he had a dog. Connerney Dep. 64:18-20. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

98. William Connerney's daughter, Jeannie Connerney, is an avid runner and runs 

on the intertidal portion of Moody Beach almost daily in the summer and fall. Connerney 

Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

99. Jeannie Connerney stretches before, during and after her run on the intertidal area. 

Connerney Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging in 

any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

100. Jeannie Connerney stands on the intertidal area of Moody Beach for 

approximately 5 to 15 minutes after her run. Connerney Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 
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admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

101. Jeannie Connerney takes of her shoes and wades in the water to cool down after 

her run. Connerney Resp. Ocean 503 Int., ¶ 11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

102. In 1989, after the affirmation of beach front owner rights, William Connerney 

continued “to use [the intertidal] the way [he] wanted to use it” because “no one ever 

stopped [him].” Connerney Dep. 69:1-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

103. William Connerney “felt hindered in what [he] would do” “later when stories 

started to arise” approximately 10 to 15 years ago. Connerney Dep. 69:6-9. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.) 

104. William Connerney is affected by the approximately 30 private property signs 

because “you know that they don't want you there, so you really walk with anticipation of what 

might happen.” Connerney Dep. 26:1-4; See Connerney Dep. 25:23, Connerney Resp. Ocean 

503 Int., ¶ 6. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

105. William Connerney is “very cautious” when traversing the Ocean 503 Property 

recognizing “that [Ocean 503] could come down someday and kick me off.” Connerney Dep. 

18:8-10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

106. Confrontations with private property owners and private property signage has 

“cause [William Connerney] and [his family] to become concerned that if [they] should occupy 

any portion of the intertidal land seaward of any of the Defendant's property, then [they] would 
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be approached and told to leave.” Connerney Resp. Ocean 503 Int., 11; See Connerney Resp. 

Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

107. William Connerney” whole attitude regarding the beach has changed because of 

the signs. [He] is aware then as soon as [he] enter[s] the beach that [he is] restricted.” 

Connerney Dep. 78:20-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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108. William Connerney plays hand tennis less due to the “prohibition of that it 

might get challenged ...[because] It's hard to identify who would ask us to leave.” 

Connerney Dep. 36:5-12. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

109. William Connerney considers “fowling” to include “taking a picture of geese ... it 

has a modern meaning ... that shooting a picture, walking to ... access where you want to take 

the picture.” Connerney Dep. 63:6-15. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

110. William Connerny considers “navigation” to mean “navigating your way” to a 

specific place, “not limited to finding your way to the water.” Connerney Dep. 66:9-22 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

111. William Connerney understands the modern interpretation of fishing, fowling and 

navigation to include commercial and recreational uses of intertidal land as permitted by the 

state legislature. Connerney Resp. Ocean 503 Int., ¶ 9. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

112. William Griffith and Sheila Jones own the Crows' Nest Resort in Old Orchard 

Beach, Maine. Deposition of William Griffiths dated January 12, 2023, page 13:14-16. 

(attached hereto as “Exhibit K”)(“Griffiths Dep.”); See Plaintiff William Griffiths' Answers to 

Defendants OA Trust's and Judy's Moody LLC's First Set of Interrogatories dated December 

21, 2022, response 1 (attached hereto as “Exhibit L”)(“Griffiths Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

113. The Crows' Nest Resort is dependent on free use of Maine's beaches. Griffiths 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

114. The Crows' Nest Resort is affected by claims that the intertidal is private by 

making it less likely “customers will return for fear that they will be approached by upland 

owners or the police acting on their behalf.” Griffiths Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

115. Approximately a half dozen Crows' Nest guests have been to Moody Beach since 

William Griffiths and Sheila Jones have owned the hotel. Griffiths Dep. 53:7-11. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

116. The Crows' Nest guests have commented “that the signs [at Moody Beach] were 

— were troublesome to them.” Griffiths Dep. 53:14-15; See Plaintiff William Griffiths' 

Response to Ocean 503's First Set of Interrogatories dated December 21, 2023, response 6 

(attached hereto as “Exhibit M”)(“Griffiths Resp. Ocean 503 Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

117. The Crows' Nest guests “couldn't understand why they would shut a beach 

down” to the public. Griffiths Dep. 53:16-17. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 
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admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

118. Approximately 50 years ago, William Griffiths visited Moody Beach to 

play football with friends, Griffiths Dep. 59:7-12. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

119. Judith and Orlando Delogu have lived in Maine since the 1960's. Plaintiff 

Judith Delogu's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 

Interrogatories dated January 5, 2023, response 2 (attached hereto as “Exhibit N”)(“J. 

Delogu Resp, Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

120. Orlando Delogu has walked the length of Moody Beach on multiple 

occasions. Plaintiff Orlando Delogu's Answers to Defendants OA Trust's and Judy's Moody 

LLC's First Set of Interrogatories dated January 5, 2023, response 2 (attached hereto as 

“Exhibit 0”)(“O. Delogu Resp. Judy's Moody Int,”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

121. Orlando Delogu has “walked the beach” within the intertidal area on Moody 

Beach. Deposition of Orlando Delogu dated January 12, 2023, page 132:8 (attached hereto 

as “Exhibit P”)(“O. Delogu Dep.”); See also O. Delogu Resp. Judy's Moody Int, ¶ 2. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

122. Orlando Delogu's activity on Moody Beach was “simply to get an.... 

understanding of the shape and character and frequency, and the degree to which they ... are to 

be found, of signage that is designed to intimidate recreational users of the beach from 

engaging in [recreational] activities.” O. Delogu Dep. 121:1-8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

123. Orlando Delogu recognizes the purpose of private property signage at Moody 

Beach as “a warning and a deterrent that the upland owner makes a claim of ... ownership and 
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presumably then could exercise his asserted right to have me removed from the property by 

calling the police ... or by coming down, themselves, and either asking me to leave ... or 

physically escorting me off the property.” O. Delogu Dep. 38:14-23. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

124. Orlando Delogu understands the intent of private property owners when posting 

private property signage is to “cause[] an infringement on the rights of the public to make use 

of the intertidal zone.” O. Delogu Dep. 145:9-13. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

1179



 

80 
 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

125. Judith and Orlando Delogu's activity on and across the intertidal land seaward of 

upland property on Maine's coastline has included: 

a. walking stretches of beach. J. Delogu Resp. Judy's Moody Int., ¶ 3; See O. 

Delogu Resp. Judy's Moody Int, ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

b. sitting in the sand to watch birds and other wildlife. J. Delogu Resp. Judy's 

Moody Int., ¶ 3; See O. Delogu Resp. Judy's Moody Int, ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

c. wading in the water and sometimes swimming along the beach. J. Delogu 

Resp. Judy's Moody Int., ¶ 3; See O. Delogu Resp. Judy's Moody Int, ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

126. treading water in place as the waves crash while swimming in the ocean. J. 

Delogu Resp. Judy's Moody Int, ¶ 3; See O. Delogu Resp, Judy's Moody Int, ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

127. Judith Delogu, due to her advanced age, needs to stop and rest while walking 

along the intertidal area. J. Delogu Resp. Judy's Moody Int.,113; See O. Delogu Resp. Judy's 

Moody Int, ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

128. “Jeffery E. Parent and Margaret G. Parent (collectively the “Parents”) own 

waterfront property in Waldoboro, Maine.” Stipulations Between Plaintiffs and Defendants 

Jeffery Parent and Margaret Parent dated April 12, 2023, 1 (attached hereto as “Exhibit 

Q”)(“Parent Stip. F.”). 

ADMIT. 

129, “The Parents claim to own the seaweed affixed to the rocks in the intertidal 

land seaward of their upland property.” Parent Stip. F., ¶ 4. 

ADMIT. 

130. “None of the Plaintiffs have directly harvested seaweed from the intertidal zone 

seaward of the Parents' upland property.” Parent Stip. F., ¶ 7. 
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ADMIT. 

131. “None of the Plaintiffs have been present on or conducted any activity on or over 

the intertidal portion of the Parents' property.” Parent Stip. F., ¶ 8. 

ADMIT. 

132. “The Parents stated to [seaweed] harvester[s] that he needed permission to cut and 

remove the attached rockweed.” Parent Stip. F., ¶ 13. 

ADMIT.    

133. “In 2016, the harvester with whom the Parents interacted harvested attached 

rockweed from Maine Department of Marine Resources Sector 5-13, which includes the 

intertidal portion of the Parents' property.” Parent Stip. F., ¶ 19. 

ADMIT 

134. “In 2016, the harvester with whom the Parents interacted sold seaweed to a 

company that is owned by Plaintiff Robert Morse and that employs Plaintiff John 

Grotton.” Parent Stip. F., ¶ 22. 

ADMIT. 

135. Brian Beal is a professor of Marine Ecology at the University of Maine at 

Machias residing at 37 Clarks Point Road in Machiasport, Maine. Plaintiff Brian Beal's 

Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of Interrogatories 

dated December 28, 2023, response I (attached hereto as “Exhibit R”)(“Beal Resp. Judy's 

Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 
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facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

136. Brian Beal's “activities in the intertidal portion of the Maine coast ... include 

performing research on commercially important shellfish, marine worms, rockweed, and 

other intertidal organisms.” Beal Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: To the extent Mr. Beal’s research involves removing shellfish 

and marine worms, that activity is an acknowledged public right within the intertidal 

zone in Maine. Ross v. Acadian Seaplants, Ltd., 2019 ME 45, ¶ 36 n.12, 206 A.3d 283, 

294 (Saufley, J., concurring). To the extent Mr. Beal’s research involves removing 

attached, living rockweed, that activity is not within the public’s rights in the intertidal 

zone in Maine. Id. ¶¶ 33, 43. This statement lacks any factual foundation sufficient to 

determine the meaning of the activity of “research.” This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

137. Brian Beal has “clammed in and around the town of Jonesport.” Beal Resp. 

Judy's Moody Int., ¶ 3. 

OBJECTION: Clamming is an acknowledged public right within the intertidal 

zone in Maine. Ross, 2019 ME 45, ¶ 36 n.12. This statement is neither relevant nor 

material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: The Parents’ property is in Waldoboro, not in Jonesboro. (Stip. 

Facts ¶ 1; Parent SMF ¶ 1.) Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF 

¶ 9.) 

138. Brian Beal has “spent recreational time on Maine beaches.” Beal Resp. Judy's 

Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

139. Brian Beal's work is affected by claims that the intertidal is private “making it 

more difficult to obtain and maintain permission to perform research on intertidal land.” 

Beal Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

140. Susan Domizi runs a “business that relies on a consistent supply of seaweed that 

is harvested on intertidal land.” Plaintiff Susan Domizi's Answers to Defendants OA Trust's and 

Judy's Moody LLC's First Set of Interrogatories dated January 4, 2023, response 3 (attached 

hereto as “Exhibit S”)(“Domizi Resp. Judy's Moody Int.”). 

OBJECTION: Ms. Domizi’s business model is neither relevant nor material to 

Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. 
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Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the 

statements of material facts and the affidavits themselves “must refer to evidence of a 

quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

141. Susan Domizi has “spent recreational time on Maine beaches.” Domizi Resp. 

Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

142. Susan Domizi's work is affected by claims that the intertidal is private “making it 

more difficult to run [her] business because [her] harvesters are being harassed by upland 

owners.” Domizi Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation, 
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M.R. Evid. 602, and is otherwise inadmissible hearsay, M.R. Evid. 802. Ms. Domizi nor 

any other Plaintiff has identified any specific instance in which they or anyone else 

have been “harassed by upland owners.” M.R. Evid. 602. This statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

143. Amanda Moeser resides at 21 Larrabees Grove Road in West Bath, Maine. 

Plaintiff Amanda Moeser's Answers to Defendants OA Trust's and Judy's Moody LLC's First 

Set of Interrogatories dated December 19, 2022, response 1 (attached hereto as “Exhibit T”) 

(“Moeser Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

144. Amanda Moeser uses the intertidal for oyster farming and clamming. 

Moeser Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: Clamming and shellfishing are acknowledged public rights 

within the intertidal zone in Maine. Ross, 2019 ME 45, ¶ 36 n.12. Oyster farming is a 

form of aquaculture that requires “written permission of every riparian owner whose 

land to the low water mark will be actually used.” 12 M.R.S. § 6072 (4)(f). This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

145. Amanda Moeser has “spent recreational time on Maine beaches.” Moeser 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

1189



 

90 
 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

146. Amanda Moeser's work is affected by claims that the intertidal is private “making 

it more difficult to obtain and maintain aquaculture licenses in the intertidal.” Moeser Resp. 

Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation. 

M.R. Evid. 602. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

147. Greg Tobey resides at 207 Meadow Road in Woolwich, Maine. Plaintiff Greg 

Tobey's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 

Interrogatories dated January 4, 2023, response 1 (attached hereto as “Exhibit U”)(“Tobey 

Resp. Judy's Moody Int,”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

148. Greg Tobey's “activities in the intertidal portion of the Maine coast ... include 

harvesting seaweed, collecting data, and clamming.” Tobey Resp. Judy's Moody Int., ¶ 3 

OBJECTION: To the extent Mr. Tobey has engaged in clamming, that activity 

is an acknowledged public right within the intertidal zone in Maine. Ross, 2019 ME 45, 

¶ 36 n.12. To the extent Mr. Tobey has engaged in removing attached, living rockweed, 

that activity is not within the public’s rights in the intertidal zone in Maine. Id. ¶¶ 33, 

43. The activity of “collecting data” lacks any factual foundation to understand its 

meaning or determine whether it is relevant. This statement is neither relevant nor 

material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 
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149. Greg Tobey has “spent recreational time on Maine beaches.” Tobey Resp. Judy's 

Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

150. Greg Tobey's work is affected by claims that the intertidal is private “making it 

impossible to harvest seaweed” in the privately held intertidal. Tobey Resp. Judy's Moody 

Int., r 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation. 

M.R. Evid. 602. To the extent that Mr. Tobey asserts the right to harvest living, 

attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

151. Chad Coffin resides at 26 Litchfield Road in Freeport, Maine. Plaintiff Chad 

Coffin's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 

Interrogatories dated December 19, 2022, response 1 (attached hereto as “Exhibit V”)(“Coffin 

Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

152. Chad Coffin uses the intertidal for clamming. Coffin Resp. Judy's Moody Int., 

¶ 3. 

OBJECTION: To the extent Mr. Coffin has engaged in clamming, that activity 

is an acknowledged public right within the intertidal zone in Maine. Ross, 2019 ME 45, 

¶ 36 n.12. This statement is neither relevant nor material to Plaintiffs’ claims against 

the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 2016 
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ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

153. Chad Coffin has “spent recreational time on Maine beaches.” Coffin Resp. 

Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

154. Chad Coffin's work is affected by claims that the intertidal is private “making 

it more difficult to harvest clams in the intertidal because upland owners harass me while I am 

doing my work.” Tobey Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. Clamming is an acknowledged public right in the 
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intertidal zone. Ross, 2019 ME 45, ¶ 36 n.12. This statement lacks any factual 

foundation. M.R. Evid. 602. Neither Mr. Coffin nor any other Plaintiff has identified 

any specific instance in which they or anyone else have been “harassed by upland 

owners.” M.R. Evid. 602. This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

155. Leroy Gilbert resides at 601 Puddle Road in Waldoboro, Maine. Plaintiff Chad 

Coffin's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 

Interrogatories dated December 30, 2022, response 1 (attached hereto as “Exhibit 

W”)(“Gilbert Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

156. Leroy Gilbert uses the intertidal for seaweed harvesting. Gilbert Resp. Judy's 

Moody Int., ¶ 3. 

OBJECTION: To the extent Mr. Gilbert has harvested attached, living 

rockweed from private intertidal land without permission, that activity is not within 

the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 

(“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

157. Leroy Gilbert has “spent recreational time on Maine beaches.” Gilbert Resp. 

Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 
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QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

158. Leroy Gilbert's work is affected by claims that the intertidal is private “making 

it more difficult to harvest seaweed in the intertidal along the Maine coast.” Gilbert Resp. 

Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation. 

M.R. Evid. 602. To the extent that Mr. Gilbert asserts the right to harvest living, 

attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

159. John Grotton resides at 2 Victoire Lane in Augusta, Maine. Plaintiff John 

Grotton's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 
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Interrogatories dated December 31, 2022, response 1 (attached hereto as “Exhibit 

X”)(“Grotton Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

160. John Grotton's runs a “business that depends on a consistent supply of 

seaweed that grows in the intertidal.” Grotton Resp. Judy's Moody Int., ¶ 3 

OBJECTION: The business model of Mr. Grotton’s business is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 
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161. John Grotton has “spent recreational time on Maine beaches.” Grotton 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

162. John Grotton's work is affected by claims that the intertidal is private “making 

it more difficult to harvest seaweed in the intertidal.” Grotton Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation.  

M.R. Evid. 602. To the extent that Mr. Grotton asserts the right to harvest living, 

attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

1199



 

100 
 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

163. Dan Harrington resides at 274 Dana Mills Road in Woolwich, Maine. 

Plaintiff Dan Harrington's Answers to Defendants OA Trust's and Judy's Moody LLC's First 

Set of Interrogatories dated December 19, 2022, response 1 (attached hereto as “Exhibit Y”) 

(“Harrington Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

164. Dan Harrington uses the intertidal for seaweed harvesting. Harrington 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: To the extent Mr. Harrington has harvested attached, living 

rockweed from private intertidal land without permission, that activity is not within 

the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 
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(“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

165. Dan Harrington has “spent recreational time on Maine beaches.” Harrington 

Resp. Judy's Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

166. Dan Harrington's work is affected by claims that the intertidal is private “making 

it more difficult to harvest seaweed in the intertidal because upland owners harass me.” 

Harrington Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. To the extent that Mr. Harrington asserts the 

right to harvest living, attached seaweed from private intertidal land without 
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permission, that is not a cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement lacks any factual foundation. M.R. Evid. 602. Neither Mr. Harrington nor 

any other Plaintiff has identified any specific instance in which they or anyone else 

have been “harassed by upland owners.” This statement is neither relevant nor 

material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

167. Jake Wilson resides at 79 Woody Lane in Cushing, Maine. Plaintiff Jake 

Wilson's Answers to Defendants OA Trust's and Judy's Moody LLC's First Set of 

Interrogatories dated December 19, 2022, response 1 (attached hereto as “Exhibit Z”)(“Wilson 

Resp. Judy's Moody Int.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 
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Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

168. Jake Wilson uses the intertidal for seaweed harvesting. Wilson Resp. Judy's 

Moody Int., ¶ 3. 

OBJECTION: To the extent Mr. Wilson has harvested attached, living 

rockweed from private intertidal land without permission, that activity is not within 

the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

169. Jake Wilson has “spent recreational time on Maine beaches.” Wilson Resp. Judy's 

Moody Int., ¶ 3. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

170. Jake Wilson's work is affected by claims that the intertidal is private “making it 

more difficult to harvest seaweed in the intertidal.” Wilson Resp. Judy's Moody Int., ¶ 4. 

OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement lacks any factual foundation.  

M.R. Evid. 602. To the extent that Mr. Wilson asserts the right to harvest living, 

attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

171. George Seaver has “been in the seaweed and fertilizer business for forty-four (44) 

years.” Affidavit of George Seaver dated April 28, 2023, paragraph 9 (attached hereto as 

“Exhibit AA”)(“Seaver Aff.”). 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 
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v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

172. George Seaver's company, Ocean Organics, “utilizes seaweed resources to 

produce fertilizer for application in the agriculture and turf industries.” Seaver Aff., ¶¶ 3-4. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

173. Ocean Organics “process[es] live rockweed harvested from the intertidal zone, 

primarily in the mid-coast region of Maine, ... to produce a liquid extract, which is in turn 

processed into our proprietary liquid supplements, and sold to customers for use in conjunction 

with fertilizers to increase their efficacy.” Seaver Aff., ¶¶ 5-6. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 
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claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

174. Approximately 60% of Ocean Organics product sales are to agricultural 

customers, with the remaining 40% to horticultural customers. Seaver Aff., ¶ 7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

175. George Seaver's business and livelihood “depend upon reasonable access to and 

sustainable use of the intertidal zone.” Seaver Aff., ¶ 8. 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 
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M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

176. Ocean Organics has “developed and improved [its] fertilizer products and their 

use instructions through intensive research and development over the years.” Seaver Aff., ¶ 10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

177. “Ocean Organics products use seaweed extracts as plant bio-stimulants, which 

increase the stress tolerance, efficiency, and ultimately yield of the plant or crop to which the 

product is applied.” Seaver Aff., ¶ 11. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 
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(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). No foundation has been established 

for Mr. Seaver’s qualification as an expert to testify to this scientific opinion. M.R. 

Evid. 702. Plaintiffs failed to designate any expert witness prior to the deadline of 

November 30, 2022, per the Court’s Amended Scheduling Order dated August 30, 

2022. This statement is neither relevant nor material to Plaintiffs’ claims against the 

Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 

ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

178. “Increased stress tolerance thereby improves the resilience of plants in bad or 

unfavorable weather conditions, including drought, flood, and extreme heat.” Seaver Aff., ¶ 

12. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). No foundation has been established 
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for Mr. Seaver’s qualification as an expert to testify to this scientific opinion. M.R. 

Evid. 702. Plaintiffs failed to designate any expert witness prior to the deadline of 

November 30, 2022, per the Court’s Amended Scheduling Order dated August 30, 

2022. This statement is neither relevant nor material to Plaintiffs’ claims against the 

Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 

ME 118, ¶ 7 (“the record references in both the statements of material facts and the 

affidavits themselves “must refer to evidence of a quality that could be admissible at 

trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

179. “Seaweed extracts are the fastest-growing category of bio-stimulants currently 

being deployed in commercial agriculture.” Seaver Aff., ¶ 13. 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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180. “Seaweed extracts are favored for their efficiency and cost-

effectiveness, requiring a small amount of product per acre.” Seaver Aff., ¶ 14. 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

181. “Research studies have shown that the use of seaweed extract results in a 5-

15% increase in yield in the face of drought, flood, and heat conditions.” Seaver Aff., ¶ 15. 

OBJECTION: This statement is inadmissible hearsay, M.R. Evid. 802, and is a 

scientific opinion calling for expert testimony. Maravell v. R.J. Grondin & Sons, 2007 

ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 

316, 318 (1954) (Expert testimony is necessary “where the matter in issue is within the 

knowledge of experts only, and not within the common knowledge of lay[persons].”)). 

The statement lacks foundation, M.R. Evid. 602, and no foundation has been 

established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 
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against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

182. Ocean Organics “products ... play a role in confronting the world's food crisis in 

the midst of a changing climate, environment, and weather conditions.” Seaver Aff., ¶ 16. 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

183. “Ocean Organics distributes product within the United States and abroad; a 

relatively small percentage of product is distributed within Maine and New England, while the 

bulk of domestic sales are to larger states with larger agriculture and turf economies such as 

the Midwest, Florida and California.” Seaver Aff., ¶ 17. 
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OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

184. “The seaweed industry has grown substantially since the turn of the 21st 

century and is positioned [to] play a key role in the future of Maine's ocean-resource-based 

economy.” Seaver Aff., ¶ 18. 

OBJECTION: This statement lacks any factual foundation, M.R. Evid. 602, 

and is otherwise inadmissible hearsay, M.R. Evid. 802. This statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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185. Ocean Organics “business has grown steadily over time, gaining 

international recognition and entering new markets abroad, including in Europe and Asia. 

The combining of seaweed extract with fertilizer is a multi-billion-dollar industry 

worldwide.” Seaver Aff., ¶ 19; See Affidavit of Robert Morse dated May 1, 2023, 

paragraphs 9 (attached hereto as “Exhibit BB”)(“Morse Aff.”). 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

186. “Rockweed grows only in the North Atlantic Ocean. Although China produces 

other seaweed products, those products are considered less reliable than products derived 

from rockweed harvested in North America.” Seaver Aff., ¶ 20. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, 

M.R. Evid 602, and no foundation has been established for Mr. Seaver’s qualification 
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as an expert to testify to this scientific opinion. M.R. Evid. 702. Plaintiffs failed to 

designate any expert witness prior to the deadline of November 30, 2022, per the 

Court’s Amended Scheduling Order dated August 30, 2022. This statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

187. “Ocean Organics currently purchases seaweed harvested from the intertidal zone 

within approximately twenty (20) miles of Waldoboro, Maine.” Seaver Aff., ¶ 21. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 
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188. “Rockweed attaches to hard surfaces through an appendage called a `holdfast.'” 

Seaver Aff., ¶ 22. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, 

M.R. Evid 602, and no foundation has been established for Mr. Seaver’s qualification 

as an expert to testify to this scientific opinion. M.R. Evid. 702. Plaintiffs failed to 

designate any expert witness prior to the deadline of November 30, 2022, per the 

Court’s Amended Scheduling Order dated August 30, 2022. This statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

189. Ocean Organics' “harvesters cut rockweed by hand, accessing the resource 

using flat-bottom Carolina skiffs and using a sharp-edged tool to selectively cut the 

rockweed.” Seaver Aff., ¶ 23. 

OBJECTION: To the extent Mr. Seaver’s company has harvesters who cut and 
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remove attached, living rockweed from private intertidal land without permission, that 

activity is not within the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 

45, ¶¶ 33, 43. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. 

Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

190. “Harvesters practice sustainable methods; for example, they primarily cut new 

growth rockweed and where other harvesters have not been to recently.” Seaver Aff., ¶ 24. 

OBJECTION: This statement lacks any factual foundation, M. R. Evid. 602, or 

is otherwise inadmissible hearsay, M.R. Evid. 802. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 
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191. “Maine state regulations limit the length of the cut and the percentage of biomass 

that can be harvested from a single area. This often requires harvesters to travel along the coast 

harvesting the rockweed from different areas of the intertidal zone.” Seaver Aff., ¶ 25. 

OBJECTION: This statement lacks factual foundation, M. R. Evid. 602, or is 

otherwise inadmissible hearsay, M.R. Evid. 802. This statement is neither relevant nor 

material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

192. “Although [Ocean Organics'] harvesters do not use machines to harvest, 

neither method of harvesting rockweed—by machine or by hand—presents a danger to the 

sustainability of the resource—a  conclusion supported by research and conclusions of the 

Maine Department of Marine Resources.” Seaver Aff., ¶ 26. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 
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been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.)  

193. “It is a common misconception that seaweed is a plant.” Seaver Aff., ¶ 27. 

OBJECTION: This statement lacks any factual foundation. M. R. Evid. 602, or 

is otherwise inadmissible hearsay, M.R. Evid. 802. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

1218



 

119 
 

194. “Rockweed is classified as “alga” and it grows only in the intertidal zones of 

the ocean. It has no roots, but rather gets all its nutrients from the water.” Seaver Aff., ¶ 28. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 

been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

195. “Rockweed organisms have a sex—either male or female and they release 

sperm or eggs into the sea.” Seaver Aff, ¶ 29. 
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OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 

been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

196. “Once fertilized, the new organism is carried by the currents until large enough 

to attach to a rocky surface in the intertidal zone.” Seaver Aff., ¶ 30. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 
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necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 

been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

197. “Rockweed secures itself by a holdfast much in the same way as an oyster or 

barnacle.” Seaver Aff., ¶ 31. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 
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been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

198. “Holdfasts are not like roots; the rockweed does not pull nutrients through its 

holdfast, but instead takes nutrients from the ocean water when underwater at high tide.” 

Seaver Aff., ¶ 32. 

OBJECTION: This statement is a scientific opinion calling for expert 

testimony. Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 

(quoting Cyr v. Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is 

necessary “where the matter in issue is within the knowledge of experts only, and not 

within the common knowledge of lay[persons].”)). The statement lacks foundation, M. 

R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. No foundation has 

been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 
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deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022. This statement is neither relevant nor material to Plaintiffs’ claims 

against the Parents. M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 

2016 ME 118, ¶ 7 (“the record references in both the statements of material facts and 

the affidavits themselves “must refer to evidence of a quality that could be admissible 

at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

199. George Seaver “believe[s] that the Maine Supreme Court's decision in Ross v. 

Acadian Seaplants Ltd, 206 A.3d 283 (Me. 2019) was not only wrong, but inconsistent with 

Maine's law according to the Maine Legislature, longstanding public trust rights, and the 

scientific classification of rockweed not as a plant, but a marine organism.” Seaver Aff., ¶ 33; 

See also Morse Aff., ¶ 20. 

OBJECTION: This states a legal opinion, not a factual statement. Mr. Seaver’s 

subjective opinion of Ross v. Acadian Seaplants, Ltd. is neither relevant nor material to 

Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. 

Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the 

statements of material facts and the affidavits themselves “must refer to evidence of a 

quality that could be admissible at trial.”). To the extent the statement includes a 

scientific opinion about rockweed, it calls for expert testimony. Maravell v. R.J. 

Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. Giesen, 150 
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Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is necessary “where the 

matter in issue is within the knowledge of experts only, and not within the common 

knowledge of lay[persons].”)). The statement lacks foundation, and no foundation has 

been established for Mr. Seaver’s qualification as an expert to testify to this scientific 

opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness prior to the 

deadline of November 30, 2022, per the Court’s Amended Scheduling Order dated 

August 30, 2022.  

QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.) 

200. “It is [George Seaver's] understanding that Ross held that seaweed harvesting is 

taking plants, not fishing, and therefore that harvesting rockweed growing on privately owned 

intertidal land cannot be done without the owner's permission, while taking other marine 

organisms like clams, mussels, or sea worms remain permissible public trust uses with or 

without the owner's permission.” Seaver Aff.,1134; See also Morse Aff., ¶ 21. 

OBJECTION: Mr. Seaver’s subjective understanding of Ross v. Acadian 

Seaplants, Ltd. is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”).  
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QUALIFIED: Individuals, entities, and/or activities referenced in this 

statement have never been on or taken place on the Parents’ intertidal property. (Stip. 

Facts ¶ 8; Parent SMF ¶ 8.) The Parents have never prevented any person or entity 

from engaging in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent 

SMF ¶ 9.) 

201. “Public trust rights include fishing, fowling, and navigating.” Seaver Aff., ¶ 35; 

See Morse Aff., ¶ 22. 

ADMIT.  

202. “The Maine legislature has long defined “fishing” to including taking “any marine 

organism by any method or means” 12 M.R.S. § 6001(17), and to define “marine organism” as 

“any animal, plant or other life that inhabits waters below head of tide,” Id. § 6001(23), which 

would include rockweed.” Seaver Aff., ¶ 36; See Morse Aff., ¶ 23. 

OBJECTION: This is legal argument, not a factual statement. To the extent the 

statement purports to provide an expert legal opinion, it calls for expert testimony. 

Maravell v. R.J. Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. 

Giesen, 150 Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is necessary 

“where the matter in issue is within the knowledge of experts only, and not within the 

common knowledge of lay[persons].”)). No foundation has been established for Mr. 

Seaver’s qualification as an expert to testify to this legal opinion. M.R. Evid. 702. 

Plaintiffs failed to designate any expert witness prior to the deadline of November 30, 

2022, per the Court’s Amended Scheduling Order dated August 30, 2022. This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 
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7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

203. “Even after Ross, the question of ownership of rockweed, practically speaking, is  

not settled. Many shore property deeds seem to include the adjacent intertidal zone, but more 

often than not, historical deed searches suggest land owners have simply added it to their deeds, 

and have no historical basis for the claimed ownership. In addition, even if the deed history 

supports the ownership claim, no one has proposed a practical way to identify the boundaries 

when the tide comes in, and seaweed harvesting would commence.” Seaver Aff., ¶ 37; See 

Morse Aff., ¶ 24. 

OBJECTION: This statement is speculative and lacks any factual foundation. 

M.R. Evid. 602. To the extent the statement purports to opine on deed interpretation 

or provide other legal opinion, it calls for expert testimony. Maravell v. R.J. Grondin & 

Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. Giesen, 150 Me. 248, 252, 

108 A.2d 316, 318 (1954) (Expert testimony is necessary “where the matter in issue is 

within the knowledge of experts only, and not within the common knowledge of 

lay[persons].”)). No foundation has been established for Mr. Seaver’s qualification as 

an expert to testify to this legal opinion. M.R. Evid. 702. Plaintiffs failed to designate 

any expert witness prior to the deadline of November 30, 2022, per the Court’s 

Amended Scheduling Order dated August 30, 2022. This statement is neither relevant 
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nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶¶ 9, 14; Parent SMF ¶ 9.) 

204. George Seaver is “deeply concerned about the future of the access to the 

resource.” Seaver Aff., ¶ 38. 

OBJECTION: Mr. Seaver’s state of mine is neither relevant nor material to 

Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. 

Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the 

statements of material facts and the affidavits themselves “must refer to evidence of a 

quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

205. Ocean Organics “is unable to grow on the same footing as other resource-

based industries because of the cloud hanging over the question of access to intertidal land 

and the seaweed resources that grow there.” Seaver Aff., ¶ 39. 

OBJECTION: This statement lacks any factual foundation. M.R. Evid. 602. To 
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the extent Mr. Seaver states a subjective opinion that there is a “cloud hanging over 

the question” of the public’s right to harvest rockweed, that statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

206. “Investors and businesspeople are very concerned about risk and factor risk 

and uncertainty in valuing a business and making an investment decision.” Seaver Aff., ¶ 40; 

See Morse Aff., ¶ 15. 

OBJECTION: This statement lacks any factual foundation, M.R. Evid. 602, or 

is otherwise inadmissible hearsay, M.R. Evid. 802. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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207. “The legal uncertainty around Maine's intertidal zone and the seaweed resource 

presents a risk that affects the value of [the seaweed harvesting] business and the desirability of 

investment in [the seaweed harvesting] business and other seaweed-related industries.” Seaver 

Aff., ¶ 41; See Morse Aff., ¶ 16. 

OBJECTION: This statement is speculative and lacks any factual foundation, 

M.R. Evid. 602, or is otherwise inadmissible hearsay, M.R. Evid. 802. To the extent 

Mr. Seaver states a subjective opinion that there is a “legal uncertainty” regarding the 

public’s right to harvest rockweed, that statement is neither relevant nor material to 

Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. 

Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the 

statements of material facts and the affidavits themselves “must refer to evidence of a 

quality that could be admissible at trial.”). To the extent the statement purports to 

provide a legal opinion, it calls for expert testimony. Maravell v. R.J. Grondin & Sons, 

2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. Giesen, 150 Me. 248, 252, 108 

A.2d 316, 318 (1954) (Expert testimony is necessary “where the matter in issue is 

within the knowledge of experts only, and not within the common knowledge of 

lay[persons].”)). No foundation has been established for Mr. Seaver’s qualification as 

an expert to testify to this legal opinion. M.R. Evid. 702. To the extent Mr. Seaver 

states that there is a “legal uncertainty” regarding the public’s right to harvest 

rockweed, it is contrary to the explicit holding in Ross v. Acadian Seaplants, Ltd., 209 

ME 45, ¶¶ 33 (“Harvesting rockweed from the intertidal land is therefore not within 

the collection of rights held in trust by the State, and members of the public are not 

entitled to engage in that activity as a matter of right.”). Finally, this statement is 
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neither relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 

402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

208. George Seaver has “experienced this second hand -[he] know[s] of a midcoast 

seaweed business that was in negotiations with a potential buyer that fell through before 

closing because of concern about the uncertain legal status of harvesting seaweed in Maine's 

intertidal zone.” Seaver Aff., ¶ 42. 

OBJECTION: Hearsay. M.R. Evid. 802. Lacks foundation. M.R. Evid. 602. 

This statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 

7 (“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

209. Robert Morse is the co-owner of North American Kelp, a business based in 

Waldoboro, Maine with approximately thirty-five employees, which produces seaweed 

1230



 

131 
 

products, primarily from rockweed. Morse Aff., ¶¶ 3-5. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

210. North American Kelp “harvest[s] a large volume of seaweed that is processed into 

various applications.” Morse Af£, ¶ 6. 

OBJECTION: To the extent Mr. Morse’s company harvests attached, living 

rockweed from private intertidal land without permission, that activity is not within 

the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement is neither relevant nor material to Plaintiffs’ claims against the Parents. 

M.R. Evid. 401; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 

(“the record references in both the statements of material facts and the affidavits 

themselves “must refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 
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211. North American Kelp “products include food ingredients, animal supplements, 

lawn conditioners, and seaweed extracts for use in a variety of areas, including home 

gardening and landscaping.” Morse Aff., ¶ 7. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

212. “North American Kelp does business across the United States and in twenty-

four (24) countries abroad. Through intermediaries, our products reach approximately seventy 

(70) foreign markets.” Morse Aff., ¶ 8. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

213. “Based on our volume and very strong domestic demand, most of [North 

American Kelp's] product is sold in the United States.” Morse Aff., ¶ 10. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

214. “North American Kelp acquires rockweed from harvesters that harvest by a 

machine.” Morse Aff., ¶ 11. 

OBJECTION: To the extent Mr. Morse’s company acquires rockweed from 

harvesters who cut and remove attached, living rockweed from private intertidal land 

without permission, the harvesters’ activity is not within the public’s rights in the 

intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither 

relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; 

Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

215. Robert Morse “helped design and build a rockweed harvest machine that went 

into operation in 1995 and is still running.” Morse Aff., ¶ 12. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

216. “Seaweed harvesting machines are designed to stay within state regulations 

(cutting no more than 16” of growth). The machines selectively and sustainably cut growth from 

rockweed beds in a manner that will allow regeneration from tips of the harvested growth.” 

Morse Aff., ¶ 13. 

OBJECTION: To the extent Mr. Morse’s company harvests attached, living 

rockweed from private intertidal land without permission, that activity is not within 

the public’s rights in the intertidal zone in Maine. Ross, 2019 ME 45, ¶¶ 33, 43. This 

statement includes scientific opinion calling for expert testimony. Maravell v. R.J. 

Grondin & Sons, 2007 ME 1, ¶ 11, 914 A.2d 709, 712–13 (quoting Cyr v. Giesen, 150 
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Me. 248, 252, 108 A.2d 316, 318 (1954) (Expert testimony is necessary “where the 

matter in issue is within the knowledge of experts only, and not within the common 

knowledge of lay[persons].”)). The statement lacks foundation, M. R. Evid. 602, and no 

foundation has been established for Mr. Morse’s qualification as an expert to testify to 

this scientific opinion. M.R. Evid. 702. Plaintiffs failed to designate any expert witness 

prior to the deadline of November 30, 2022, per the Court’s Amended Scheduling 

Order dated August 30, 2022. This statement is neither relevant nor material to 

Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. 

Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the 

statements of material facts and the affidavits themselves “must refer to evidence of a 

quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

217. North American Kelp's “business of harvesting by machine and processing large 

volume is very capital-intensive.” Morse Aff., ¶ 14. 

OBJECTION: This statement is neither relevant nor material to Plaintiffs’ 

claims against the Parents. M.R. Evid. 401, 402; Ocean Communities Fed. Credit Union 

v. Roberge, 2016 ME 118, ¶ 7 (“the record references in both the statements of material 

facts and the affidavits themselves “must refer to evidence of a quality that could be 

admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 
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have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.)   

218. North American Kelp “is in need of a larger processing plant building, but it is 

challenging to raise the capital given the uncertainty that hangs over the industry.” Morse Aff., 

¶ 17. 

  OBJECTION: Lacks factual foundation. M. R. Evid. 602. This statement is 

neither relevant nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 

402; Ocean Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record 

references in both the statements of material facts and the affidavits themselves “must 

refer to evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

219. “Without the cloud hanging over the question of title to intertidal land and the 

seaweed resources that grow there, [Robert Morsel would be able to expand and attract more 

investment in our business.” Morse Aff., ¶ 18. 

 OBJECTION: Plaintiffs’ claims regarding fee ownership of intertidal land 

have been dismissed from this action. This statement is speculative and lacks factual 

foundation. M.R. Evid. 602. To the extent that Mr. Morse asserts the right to harvest 

living, attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 
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nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”).  

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging 

in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.) 

220. North American Kelp's “seaweed is sourced from the intertidal zone of Maine's 

coast from Casco Bay, all the way up to Cobscook Bay in Washington County.” Morse Aff., ¶ 

19. 

OBJECTION: To the extent that Mr. Morse asserts the right to harvest living, 

attached seaweed from private intertidal land without permission, that is not a 

cognizable legal claim. Ross, 2019 ME 45, ¶¶ 33, 43. This statement is neither relevant 

nor material to Plaintiffs’ claims against the Parents. M.R. Evid. 401, 402; Ocean 

Communities Fed. Credit Union v. Roberge, 2016 ME 118, ¶ 7 (“the record references in 

both the statements of material facts and the affidavits themselves “must refer to 

evidence of a quality that could be admissible at trial.”). 

QUALIFIED: Individuals, entities, and/or activities referenced in this statement 

have never been on or taken place on the Parents’ intertidal property. (Stip. Facts ¶ 8; 

Parent SMF ¶ 8.) The Parents have never prevented any person or entity from engaging  
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in any activity referenced in this statement. (Stip. Facts ¶ 9; Parent SMF ¶ 9.)    

Dated: June 2, 2023 at Portland, ME 
 
 
 
                                                                                
       Gordon R. Smith, Bar No. 4040 
       Attorney for Defendants Margaret Parent 
       and Jeffrey Parent 
       Verrill Dana, LLP 
       One Portland Square 
       Portland, ME 04101-4054 
       (207) 774-7000 
       gsmith@verrill-law.com  
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STATE OF MAINE      SUPERIOR COURT 
CUMBERLAND, SS.      CIVIL ACTION 

DOCKET NO. RE-2021-0035  
 
 
PETER MASUCCI, ET AL., 
 
                                 PLAINTIFFS, 
 
v. 
 
JUDY’S MOODY LLC, ET AL., 
 
                                 DEFENDANTS, 

and 

AARON FREY, in his capacity as Attorney 
General of the State of Maine, 
 
                                PARTY IN INTEREST 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

DEFENDANT OA 2012 TRUST’S  
RULE 56(h)(3) REPLY TO  

PLAINTIFFS’ADDITIONAL 
STATEMENT OF MATERIAL FACTS  

 
 
 
 

(Title to Real Estate Involved) 
 

 Pursuant to Rule 56(h)(3) of the Maine Rules of Civil Procedure, Defendant OA 2012 

Trust (“OA 2012”) submits its reply to Plaintiffs’ Additional Statement of Material Facts (June 

23, 2023), and objects and admits, denies and qualifies as follows: 

 Plaintiffs’ Additional Statement of Material Facts dated June 23, 2023, should be 

stricken.  Rule 56(h)(2) only allows for an opposing party to add an additional statement of facts 

as part of that party’s opposing statement of fact.  Plaintiffs submitted their opposing statement 

on June 2, 2023.  At that time they could have but did not submit a statement of additional fact.  

Independent from an opposing statement of material fact, the Rule 56(h) clearly does not allow 

for the Plaintiffs as part of a reply memorandum to submit an additional statement.   

 OA 2012 incorporates its General Objections to Plaintiffs’ Statement of 220 Material 

Facts (June 2, 2023), as if more fully set forth herein, specifically as follows: 

  The court in its April 15, 2022, Order at 25 n.11 stated that “[t]hose who seek 
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declaratory judgments regarding their right to use the intertidal zone for the commercial purpose 

of harvesting marine plants — have little chance of success as to Count IV. The Law Court was 

clear in Ross that even under the flexible balancing approach the Court employs, removing 

marine plants from private intertidal land is not a permissible activity. Ross, 2019 ME 45, ¶¶ 31- 

32, 206 A.3d 283. Any statements offered relative to crossing OA 2012’s intertidal property to 

harvest rockweed are irrelevant.  See also Ross v. Acadian Seaplants, Ltd., 2019 ME 45, ¶¶ 20, 

29, 206 A.3d 283 (“harvesting living rockweed [a marine plant] secured to the intertidal bed 

cannot be seen as either ‘fishing’ or ‘navigation,’” and, thus, “the harvesting of seaweed 

attached to the intertidal land falls outside of the scope of activities that can be carried out as a 

matter of public right”). 

 OA 2012 further objects on the basis that with 230 assertions, Plaintiffs have clearly 

exceeded any basis to claim they have complied with the summary judgment process.  Plaintiffs 

motion clearly is not supported by a “short and concise” statement of material fact.  Further, 

many of the assertions are not of fact, but relate to what a statute, regulation or book may say, 

and therefore should not be the subject of factual assertions in the summary judgment process. 

Plaintiffs’ summary  judgment motion is replete with statements that are irrelevant to the issue 

the court stated is germane to Count IV, whether any movement-based activity over the 

defendants’ intertidal land can be considered navigation as that term is used in the Colonial 

Ordinance, construed with a “sympathetically generous interpretation.” Plaintiffs’ assertions 

unnecessarily increase what already are substantial costs and expense as OA 2012 is required by 

the rules to respond and is prohibited from filing a motion to strike.  But the court can find that 

that the Plaintiffs’ Statement does not comply with the rule and refuse to entertain the motion.  
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OA 2012’S REPLY TO PLAINTIFFS’ ADDITIONAL  
STATEMENT OF MATERIAL FACTS (“Pl. ASMF”) 

 
Pl. ASMF 221:  "Rockweed ... is a type of large marine algea (seaweed or macroalgae) 

native to the North Atlantic Ocean and the Gulf of Maine." Pete Thayler & Catherine Schmitt, 
Rockweed: Ecology, Industry & Management 1 (2013), 
https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/brochure01-11-13.pdf (attached 
hereto as "Exhibit CC"). 

 
Objection to Pl. ASMF 221:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   

 
Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 

Margaret G. Parent’s responses to this additional statement. 
 
Pl. ASMF 222:  "Marine organism means any animal, plant or other life that inhabits 

waters below head of tide." 12 M.R.S. § 6001(26) (internal quotations omitted). 
 
Objection to PL. ASMF 222:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.    

 
Response: Admitted that is what the statute says.  
 
Pl. ASMF 223:  "The verb fish means to take or attempt to take any marine organism by 

any method or means." 12 M.R.S. § 6001(17) (internal quotations omitted). 
 
Objection to PL. ASMF 223:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012. What a statute says is not a proper statement 
of fact. The statute speaks for itself.   

 

1244

https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/brochure01-11-13.pdf


4 
 

Response: Admitted that is what the statute says.  
 
Pl. ASMF 224:  "Emerging fishery" means the commercial fishing for any marine 

organism, except herring and groundfish species, that requires a commercial fishing license 
issued under section 6501." 12 M.R.S. § 6171-B(1)(A). 

 
Objection to PL. ASMF 224:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012. What a statute says is not a proper statement 
of fact. The statute speaks for itself.  

 
Response: Admitted that is what the statute says.  
 
Pl. ASMF 225:  Maine Department of Marine Resources regulates and issues 

commercial fishing licenses for rockweed harvesting. See 12 M.R.S. § 6807. 
 
Objection to PL. ASMF 225:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.   

 
Response: Admitted.  
 
Pl. ASMF 226:  Maine Department of Marine Resources considers the commercial and 

recreational harvesting of rockweed a fishery, similarly, classified as marine organisms and 
regulated like finfish fisheries. Maine Dep't of Marine Res., Fishery Management Plan for 
Rocicweed (Acophyllum nodosum) 17-21(2014), 
https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMPJan2014.pdf 
(attached hereto as "Exhibit DD"); see also NOAA, Fisheries of the Northeast (2021), 
https://media.fisheries.noaa.gov/2021-07/NE-Fisheries-flyer-508-nefsc.pdf?VersionId—null 
(attached hereto as "Exhibit EE"). 

 
Objection to PL. ASMF 226:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   
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Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 
Margaret G. Parent’s responses to this additional statement. 

 
Pl. ASMF 227:  "Rockweed attaches to the substratum by disc-like "holdfast", and they 

regenerate fronds from remaining holdfasts after experimental or natural disturbance that 
removes upright fronts." Maine Dep't of Marine Res., Fishery Management Plan for Rockweed 
(Acophyllum nodosum) 4-5 (2014), 
https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMPJan2014.pdf. 

 
Objection to PL. ASMF 227:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   

 
Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 

Margaret G. Parent’s responses to this additional statement. 
 
Pl. ASMF 228:  Rockweed "accumulate[es] nutrients and minerals from the surrounding 

seawater." Pete Thayler & Catherine Schmitt, Rockweed: Ecology, Industry & Management 1 
(2013), https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/brochure01-11-13.pdf. 

 
Objection to PL. ASMF 228:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   

 
Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 

Margaret G. Parent’s responses to this additional statement. 
 
Pl. ASMF 229:  Rockweed populations contain an even ratio of 1:1 male and female 

sexes. Male rockweed have receptacles holding sperm masses and female rockweed have 
receptacles holding egg masses used for reproduction of the marine organism. Maine Dep't of 
Marine Res., Fishery Management Plan for Rockweed (Acophyllum nodosum) 5-6 (2014), 
https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMPJan2014.pdf. 

 
Objection to PL. ASMF 229:  OA 2012 incorporates its General Objections to 

Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
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there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   

 
Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 

Margaret G. Parent’s responses to this additional statement. 
 
Pl. ASMF 230:  "Rockweed is harvested for use in food, fertilizer, soil conductors, 

animal feed, and other products." Pete Thayler & Catherine Schmitt, Rockweed: Ecology, 
Industry & Management 1 (2013), 
https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/brochure01- 11-13.pdf. 
 

Objection to PL. ASMF 230:  OA 2012 incorporates its General Objections to 
Plaintiffs’ Statement of 220 Material Facts (June 2, 2023), as if more fully set forth herein, 
specifically the general objection above.  OA 2012 further objects to this statement on the basis 
there is no showing that Plaintiffs have ever used or sought to use OA 2012’s intertidal land for 
seaweed harvesting and therefore the statement is irrelevant and not admissible with respect to 
any claim Plaintiffs’ may have against OA 2012.  Moreover, the statement appears to be a 
backdoor way of offering expert opinion by quoting an excerpt from a publication, and as such 
is clearly hearsay and not admissible. Plaintiffs have not designated any experts in this case.   

 
Response: Qualified.  OA 2012 incorporates by reference defendants Jeffrey E. and 

Margaret G. Parent’s responses to this additional statement. 
 
 
Dated:  June 30, 2023    /s/David P. Silk     
 David P. Silk, Bar No. 3136 
 CURTIS THAXTER LLC 
      One Canal Plaza, Suite 1000 
      P.O. Box 7320 
      Portland, Maine 04112-7320 
      (207) 774-9000 

dsilk@curtisthaxter.com 
 
Attorney for the Defendant OA 2012 Trust  
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STATE OF MAINE 
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and 

 

AARON FREY, 
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DEFENDANTS JEFFERY E. PARENT AND 

MARGARET G. PARENT’S RESPONSE TO 

PLAINTIFFS’ ADDITIONAL STATEMENT 

OF MATERIAL FACTS 

 

 

 Pursuant to M.R. Civ. P. 56, Defendants Jeffery E. Parent and Margaret G. Parent (the 

“Parents”) hereby respond to Plaintiffs’ Additional Statement of Material Facts (“Additional 

SMF”) filed with Plaintiffs’ Reply in Support of Plaintiffs’ Motion for Summary Judgment 

(“Plaintiffs’ Reply”). 

ARGUMENT 

The Parents are forced to submit this response because Plaintiffs have improperly 

attempted to introduce new statements of fact and exhibits with Plaintiffs’ Reply. Plaintiffs’ 

Additional Statement of Material Facts should be disregarded because: 1) it is not authorized by 

Rule 56; 2) the proposed facts are functionally identical to the stipulated record in Ross v 

Acadian Seaplants, Ltd., thus they do not support Plaintiffs’ assertion that there was “an 

erroneous fact stipulation and concession by parties to the Ross litigation”; and 3) the proposed 

exhibits do not support Plaintiffs’ claim that rockweed is not a plant. 
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1. Plaintiffs’ Additional SMF Violates Rule 56 

Maine Rule of Civil Procedure 56 authorizes additional new facts to be submitted with an 

opposition, not with a reply. The statement of material facts permitted in a reply is “a separate, 

short, concise response limited to the additional facts submitted by the opposing party.” M.R. 

Civ. P. 56(h)(3). The Parents did not submit any additional facts in their Opposition. Thus, there 

is no basis for Plaintiffs to submit any additional facts, let alone new facts unrelated to any 

existing record material, with their Reply. Plaintiffs’ attempt to submit new facts with their 

Reply has the effect of restarting the summary judgment process of briefing and statements of 

material fact, thus requiring the Parents to file this response.1 

Had Plaintiffs thought their case required a record of rockweed biology and taxonomy, 

they could have designated an expert witness, which would have prompted the Parents to 

designate a responsive expert. Those experts could have been deposed and requested to produce 

files and answer interrogatories. In that way, both sides would have been able to develop a 

credible factual record subject to cross-examination. However, Plaintiffs did not designate any 

expert witness nor conduct any discovery at all regarding rockweed biology or taxonomy. Nor 

did Plaintiffs seek to arrive at any stipulated facts on these topics. 

Thus, Plaintiffs failed to create the factual record that now appears to be central to their 

case. In lieu of such a record, Plaintiffs seek to introduce facts and excerpted exhibits absent any 

 
1 To the extent the Parents’ response is deemed a surreply, the Court has discretion to consider it and 

should do so because it is limited to addressing new material improperly presented in Plaintiffs’ Reply. 

Smith v. Campbell, No. Civ.A. CV-06-47, 2006 WL 1669664, at *1 (Me. Super. Ct. May 16, 2006) 

(considering defendant’s surreply over motion to strike); Darling's v. Ford Motor Co., No. CV-01-14, 

2004 WL 1435235, at *3 (Me. Super. Ct. Apr. 2, 2004) (Hjelm, J.) (considering defendant’s surreply 

argument on motion to amend); Portland Surgery Ctr., LLC v. Comm'r, ME Dept. of Human Res., No. 

Civ.A. AP-03-74, 2003 WL 23146069, at *2 (Me. Super. Ct. Dec. 10, 2003) (considering surreply on 

motion to dismiss); Melnick v. Microsoft Corp., No. CV–99–709, CV–99–752, 2001 WL 1012261, at *15 

(Me. Super. Ct. Aug. 24, 2001) (considering surreply on motion for class certification).  
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affidavit for the first time with their Reply brief. For that reason alone, Plaintiffs’ Additional 

SMF should be disregarded.     

2. Plaintiffs’ Proposed Additional Facts Are Indistinguishable from the Stipulated 

Record and the Court’s Factual Findings in Ross 

  

Plaintiffs’ Additional SMF is not only procedurally inappropriate, but the proposed facts 

demonstrate that Plaintiffs’ claim against the Parents in this action was fully heard and rejected 

in Ross v. Acadian Seaplants, Ltd., 2019 ME 45. Because it has become clear through Plaintiffs’ 

Reply that they seek only to reargue the same facts adjudicated in Ross, Plaintiffs have not stated 

a cognizable claim against the Parents. 

Plaintiffs request that this Court “distinguish Ross on the factual distinction that there is 

no stipulation here that seaweed is a plant.” (Plfs.’ Reply at 2.) And Plaintiffs claim that “the 

foundation for the Ross decision is unsupportable if rockweed is an alga that attaches and grows 

on intertidal rocks, deriving nutrients from sea water just like mussels and oysters and thus easily 

falls under fishing.” Id. However, the facts of rockweed biology and taxonomy that Plaintiffs 

seek to introduce with their Reply do not distinguish the current action from Ross. On the 

contrary, they reinforce that there is no distinction because Plaintiffs’ proposed additional facts 

are functionally identical to the facts contained in the stipulated Joint Statement of Material Facts 

upon which Ross was decided (“Ross JSMF”).2 Nowhere in the Ross JSMF is there an express 

stipulation that rockweed is a “plant.” Furthermore, Plaintiffs’ proposed additional facts are set 

forth in the opinions of both the Law Court and the Superior Court in the Ross litigation.    

 
2 The Ross JSMF is attached for the Court’s convenience. Wells Fargo Bank, Nat'l Ass'n v. Bump, 2021 

ME 2, ¶ 21, 244 A.3d 232, 238 (“As we have stated in particular, ‘[c]ourts may take judicial notice of 

pleadings, dockets, and other court records where the existence or content of such records is germane to 

an issue in the same or separate proceedings.’”) (quoting Cabral v. L'Heureux, 2017 ME 50, ¶ 10, 157 

A.3d 795). Note that the Ross JSMF is not submitted for the truth or substance of its contents, but for the 

fact that its contents were before the Court in the Ross litigation. 
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Plaintiffs state that “Rockweed ... is a type of large marine algea [sic] (seaweed or 

macroalgae) native to the North Atlantic Ocean and the Gulf of Maine.” (Plfs.’ Additional SMF 

¶ 221.) The stipulated facts in Ross state that rockweed “is a brown macroalga, or seaweed, that 

is commonly found on the rocks and ledges of the Maine seacoast.” (Ross Joint SMF ¶ 11.) 

Plaintiffs state that “Rockweed attaches to the substratum by disc-like ‘holdfast,’ and 

they regenerate fronds from remaining holdfasts after experimental or natural disturbance that 

removes upright fronts [sic].” (Plfs.’ Additional SMF ¶ 227.) The stipulated facts in Ross state 

that “Rockweed has a disc-like structure, called a holdfast, which attaches to the irregular 

surfaces of rocky substrate.” (Ross Joint SMF ¶ 14.) And that “A rockweed’s holdfast typically 

remains largely intact and attached for decades, allowing the plant to generate new growth” after 

natural disturbances. (Ross Joint SMF ¶ 23.)      

Plaintiffs state that “Rockweed ‘accumulate[es] nutrients and minerals from the 

surrounding seawater.’” (Plfs.’ Additional SMF ¶ 228.) The stipulated facts in Ross state that 

“Rockweed receives nutrients from the sea when immersed during higher tides and also absorbs 

CO2 from both the air and seawater.” (Ross Joint SMF ¶ 18.)  

Plaintiffs state that “Rockweed populations contain an even ratio of 1:1 male and female 

sexes. Male rockweed have receptacles holding sperm masses and female rockweed have 

receptacles holding egg masses used for reproduction of the marine organism.” (Plfs.’ Additional 

SMF ¶ 229.) The stipulated facts in Ross state that “A given Rockweed plant is either male or 

female. During reproductive stages, male rockweed plants release free-floating sperm and female 

rockweed plants release eggs.” (Ross Joint SMF ¶ 20.)  

Plaintiffs state that “Rockweed is harvested for use in food, fertilizer, soil conductors, 

animal feed, and other products.” (Plfs.’ Additional SMF ¶ 230.) The stipulated facts in Ross 
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state that Acadian Seaplants “harvest[s] rockweed from the intertidal area of the Maine seacoast, 

which Acadian Seaplants uses in various products, such as fertilizer and animal feed, that it sells 

commercially.” (Ross Joint SMF ¶ 5.)  

These stipulated facts in Ross were considered and incorporated into the Ross holdings. 

The Ross Superior Court order found the following facts in determining that the public does not 

have the right to harvest attached, living intertidal rockweed: 

Harvested rockweed is used in fertilizer and animal feed products . . . . 

 

Rockweed is the common name for a species of brown intertidal seaweed, 

known as Ascophyllum nodosum and is found on the rocks and ledges of the 

coast. . . . The rockweed attaches to rocky substrates by a “holdfast” which 

penetrates the bedrock by up to four millimeters. . . . 

 

The holdfast's sole purpose is to keep the rockweed in place and is not a 

means to extract nutrients from the ground. Instead, rockweed receives nutrients 

from the sea, and absorbs CO2 from the air and seawater. . . . 

 

. . . Each year, rockweed will release a portion of its biomass due to 

natural effects of the environment. But the holdfast, if not severely damaged, can 

remain intact and attached for decades, allowing the plant to generate new growth. 

 

And rockweed plants reproduce. Male rockweed plants release free-

floating sperm and female rockweed plants release eggs. 

 

Ross v. Acadian Seaplants, Ltd, No. SC-CV-15-022, 2017 WL 1247566, at *1 (Me. Super. Ct. 

March 14, 2017). 

And the Law Court decision in Ross found the following facts in affirming that the public 

does not have the right to harvest attached, living intertidal rockweed: 

Rockweed is the common name for several species of brown seaweed, or 

macroalga. The most abundant of the species is known by the scientific name 

Ascophyllum nodosum and is often found on rocks and ledges in the intertidal 

portions of Maine's seacoast. Rockweed is a plant. It does not grow in intertidal 

sand but obtains its nutrients from the surrounding seawater and air. Rockweed 

attaches to hard, stable objects such as ledges and rocks using a disc-like structure 

called a holdfast. The sole function of the holdfast is to secure the rockweed in 

place by penetrating the surface of substrate by up to four millimeters. A 
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rockweed's holdfast typically remains intact and attached to a substrate for 

decades, allowing rockweed to generate new growth. If the rockweed becomes 

detached from a substrate, it cannot reattach its holdfast to a different substrate 

and will float freely in the water or be cast onto the land. Rockweed, which is 

typically two to four feet in length but can grow to be more than six feet, is 

important to Maine's coastline ecology because it moderates temperatures and 

provides a habitat for marine organisms. 

 

Acadian is a commercial entity that operates in Maine and Nova Scotia 

and harvests rockweed from the Maine intertidal zone for use in various 

commercial products, such as fertilizer and animal feed. 

 

Ross v. Acadian Seaplants, Ltd., 2019 ME 45, ¶¶ 4-5, 206 A.3d 283, 285–86. 

 Accordingly, every single fact that Plaintiffs seek to introduce with their Reply was part 

of the record in Ross, was considered by the Court in Ross, and formed the basis for the holdings 

in Ross. Plaintiffs’ Additional SMF does not distinguish the current action from Ross. Rather, it 

demonstrates that Plaintiffs’ case is identical to the claim that was conclusively heard and 

decided in Ross. That includes Plaintiffs’ assertion that rockweed must be called an alga. Id. ¶ 4 

(“Rockweed is the common name for several species of brown seaweed, or macroalga.”). Thus, 

Plaintiffs’ SMF is further proof that Plaintiffs have failed to state a cognizable legal claim 

against the Parents. 

3. Plaintiffs’ Proposed Exhibits Undercut Plaintiffs’ Argument 

 In apparent support of Plaintiffs’ argument that rockweed must be called an “alga” rather 

than a “plant,” Plaintiffs attempt to introduce excerpted reports as exhibits to their Additional 

Statement of Material Facts. Yet these exhibits interchangeably refer to rockweed as both a plant 

and an alga.  
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Plaintiffs’ proposed Exhibit DD, an excerpt of the Maine Department of Marine 

Resources 2014 Fishery Management Plan for Rockweed (“DMR Management Plan”),3 refers to 

rockweed as a “plant” 10 separate times. (Plfs.’ Additional SMF Ex. DD at 4-6, 11, 18.) For 

example, the Plan states that rockweed “is dioecious (male and female reproductive receptacles 

on separate plants), and the ratio of male plants to female plants was reported as approximately 

1:1 . . . Plant sex was determined by coloration of receptacles.” Id. at 5 (emphasis added).4 

Plaintiffs’ proposed Exhibit CC, a 2013 rockweed factsheet created by Maine Sea Grant 

and Maine DMR (“Sea Grant Factsheet”), refers to rockweed as a “plant” five separate times. 

For example, the Sea Grant Factsheet states, “Broken or cut plants may grow back with a 

different shape or structure.” The Factsheet also states, “Air bladders along the branches help the 

top of the plant float at high tide” and “successful establishment of new plants (zygotes) is 

facilitated by dense canopy cover along the shore.” (Plfs.’ Additional SMF Ex. CC) (emphasis 

added.)  

Accordingly, even if the Court were to allow Plaintiffs to introduce these exhibits through 

Plaintiffs’ Reply, the exhibits do not support Plaintiffs’ claim that there is no “scientific basis” to 

refer to rockweed as a plant or that Ross was decided based on “an erroneous fact.”    

 

 

 

 

 
3 The group that prepared the DMR Management Plan included Plaintiffs Brian Beal, Susan Domizi and 

George Seaver, and a representative from North American Kelp, which is owned by Plaintiff Robert 

Morse and employs Plaintiff John Grotton. (Plfs.’ Additional SMF Ex. DD at ii.)  

 
4 The entire, unexcerpted DMR Management Plan refers to rockweed as a “plant” 38 times. The Plan’s 

bibliography lists seven scholarly articles that refer to seaweed as a “plant” in their titles. 

1257



 

8 
 

CONCLUSION 

Plaintiffs’ Additional Statement of Material Facts should be disregarded because it was 

submitted in violation of M.R. Civ. P. 56(b). Furthermore, Plaintiffs’ Additional Statement of 

Material Facts demonstrates that Plaintiffs’ case in this action is identical to the claim that was 

conclusively heard and decided in Ross. Thus, Plaintiffs’ Additional SMF supports the Parents’ 

motion for summary judgment because it is further evidence that Plaintiffs have not stated a 

cognizable claim against the Parents. 

Dated at Portland, Maine this 29th day of June, 2023. 

        

                                                                       

       Gordon R. Smith, Bar No. 4040 

       Attorney for Defendants Margaret Parent 

       and Jeffrey Parent  

Verrill Dana, LLP 

One Portland Square 

Portland, ME 04101-4054 

(207) 774-4000 

gsmith@verrill-law.com  
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JUDY’S MOODY LLC, et al.,  

 

  Defendants 

and 

 

AARON FREY, 
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DEFENDANTS JEFFERY E. PARENT AND 

MARGARET G. PARENT’S OPPOSITION 

TO PLAINTIFFS’ ADDITIONAL 

STATEMENT OF MATERIAL FACTS 

 

221. "Rockweed ... is a type of large marine algea (seaweed or macroalgae) native to 

the North Atlantic Ocean and the Gulf of Maine." Pete Thayler & Catherine Schmitt, Rockweed: 

Ecology, Industry & Management 1 (2013), 

https://www.maine.govidmr/sitesimaine.gov.dmr/files/docs/brochure01-11-13.pdf (attached 

hereto as "Exhibit CC"). 

OBJECTION: This statement is submitted in violation of Maine Rule of Civil 

Procedure 56. This statement is a scientific opinion calling for expert testimony. Maravell v. 

R.J. Grondin & Sons, 2007 ME 1, ¶ 11. Plaintiffs did not designate an expert witness prior 

to the deadline. The statement is not appropriate for admission under the judicial notice 

doctrine. M.R. Evid. 201. The statement is inadmissible hearsay. M.R. Evid. 802.        

QUALIFIED: The cited source refers to rockweed as a plant and an alga 

interchangeably. (Plfs.’ Additional SMF Ex. CC.)   
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222. "Marine organism means any animal, plant or other life that inhabits waters below 

head of tide." 12 M.R.S. § 6001(26) (internal quotations omitted). 

OBJECTION: This is legal argument, not a factual statement. 

223. "The verb fish means to take or attempt to take any marine organism by any 

method or means." 12 M.R.S. § 6001(17) (internal quotations omitted). 

OBJECTION: This is legal argument, not a factual statement. 

224. "Emerging fishery" means the commercial fishing for any marine organism, 

except herring and groundfish species, that requires a commercial fishing license issued under 

section 6501." 12 M.R.S. § 6171-B(1)(A). 

OBJECTION: This is legal argument, not a factual statement. 

225. Maine Department of Marine Resources regulates and issues commercial fishing 

licenses for rockweed harvesting. See 12 M.R.S. § 6807. 

OBJECTION: This is legal argument, not a factual statement. 

226. Maine Department of Marine Resources considers the commercial and 

recreational harvesting of rockweed a fishery, similarly, classified as marine organisms and 

regulated like finfish fisheries. Maine Dep't of Marine Res., Fishery Management Plan for 

Rockweed (Acophyllum nodosum) 17-21 (2014), 

https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMRJan2014.pdf 

(attached hereto as "Exhibit DD"); see also NOAA, Fisheries of the Northeast (2021), 

https://media.fisheries.noaa.gov/2021-07/NE-Fisheries-flyer-508-nefsc.pdf?Versionld=null 

(attached hereto as "Exhibit EE"). 

OBJECTION: This is legal argument, not a factual statement. 
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227. "Rockweed attaches to the substratum by disc-like "holdfast", and they regenerate 

fronds from remaining holdfasts after experimental or natural disturbance that removes upright 

fronts." Maine Dep't of Marine Res., Fishery Management Plan for Rockweed (Acophyllum 

nodosum) 4-5 (2014), 

https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMPJan2014.pdf. 

OBJECTION: This statement is submitted in violation of Maine Rule of Civil 

Procedure 56. This statement is a scientific opinion calling for expert testimony. Maravell v. 

R.J. Grondin & Sons, 2007 ME 1, ¶ 11. Plaintiffs did not designate an expert witness prior 

to the deadline. The statement is not appropriate for admission under the judicial notice 

doctrine. M.R. Evid. 201. The statement is inadmissible hearsay. M.R. Evid. 802.        

228. Rockweed "accumulate[es] nutrients and minerals from the surrounding 

seawater." Pete Thayler & Catherine Schmitt, Rockweed: Ecology, Industry & Management 1 

(2013), https://www.maine.govklmr/sites/maine.gov.dmr/files/docs/brochure01-11-13.pdf. 

OBJECTION: This statement is submitted in violation of Maine Rule of Civil 

Procedure 56. This statement is a scientific opinion calling for expert testimony. Maravell v. 

R.J. Grondin & Sons, 2007 ME 1, ¶ 11. Plaintiffs did not designate an expert witness prior 

to the deadline. The statement is not appropriate for admission under the judicial notice 

doctrine. M.R. Evid. 201. The statement is inadmissible hearsay. M.R. Evid. 802.     

229. Rockweed populations contain an even ratio of 1:1 male and female sexes. Male 

rockweed have receptacles holding sperm masses and female rockweed have receptacles holding 

egg masses used for reproduction of the marine organism. Maine Dep't of Marine Res., Fishery 

Management Plan for Rockweed (Acophyllum nodosumi 5-6 (2014), 

https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/DMRRockweedFMPJan2014.pdf.  
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OBJECTION: This statement is submitted in violation of Maine Rule of Civil 

Procedure 56. This statement is a scientific opinion calling for expert testimony. Maravell v. 

R.J. Grondin & Sons, 2007 ME 1, ¶ 11. Plaintiffs did not designate an expert witness prior 

to the deadline. The statement is not appropriate for admission under the judicial notice 

doctrine. M.R. Evid. 201. The statement is inadmissible hearsay. M.R. Evid. 802.  

230. "Rockweed is harvested for use in food, fertilizer, soil conductors, animal feed, 

and other products." Pete Thayler & Catherine Schmitt, Rockweed: Ecology, Industry & 

Management 1 (2013), https://www.maine.gov/dmr/sites/maine.gov.dmr/files/docs/brochure01-

11-13.pdf 

OBJECTION: This statement is submitted in violation of Maine Rule of Civil 

Procedure 56.  

Dated at Portland, Maine this 29th day of June, 2023. 

        

                                                                       

       Gordon R. Smith, Bar No. 4040 

       Attorney for Defendants Margaret Parent 

       and Jeffrey Parent  

Verrill Dana, LLP 

One Portland Square 

Portland, ME 04101-4054 

(207) 774-4000 

gsmith@verrill-law.com  
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8/1/2021 Clash along bucolic Maine coast erupts over rockweed - The Boston Globe

https://www.bostonglobe.com/metro/2019/11/25/war-over-weeds/68VMTV9ggibmCewRQg93NK/story.html 1/8

Clash along bucolic Maine coast erupts
over rockweed
By  David Abel  Globe Staff, November 25, 2019, 7:33 p.m.

Jeffrey Parent said he was dumbfounded by the denuding of rockweed from the shoreline near his home in Waldoboro,
Maine. JESSICA RINALDI/GLOBE STAFF/GLOBE STAFF

WALDOBORO, Maine — On a recent afternoon, a few feet from the small, coastal home

where Jeffrey Parent lives with his wife and five children, a boat rumbled up to his rocky

shore and deployed a vacuum-like tool that began sucking up large clumps of a knotty,

olive-colored marine plant called rockweed.

No one asked for his permission.
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“We were so angry,” said Parent, 65, showing the newly shorn granite boulders

surrounding the modest home he has owned here since 2012, where the rambling

rockweed had been clipped to a few inches. “It was so arrogant of them. They acted like

they could do whatever they wanted, no matter the consequences.”

The retired UPS driver and others along this state’s 3,500 miles of coast have complained

that many harvesters of rockweed — an increasingly valuable commodity used for

fertilizers and food products — are ignoring last spring’s controversial Supreme Judicial

Court ruling that requires them to do something few had ever done: ask property owners

for permission before removing the soggy weeds.

For generations, rockweed harvesters in Maine have operated like fishermen, free under

state law to rake clams, collect worms, and navigate in the so-called intertidal zone — the

area between high and low tides. As the industry has become more lucrative, the number

of harvesters has increased, stirring tensions with coastal residents who prize their

seaside tranquility.

To Parent, it was as if someone had just parked in his yard and started snipping flowers

from his garden. He couldn’t believe what he was witnessing.
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The court’s ruling doesn’t appear to have reduced the conflict, even though the justices

sided with coastal property owners who objected to a Canadian company that had

repeatedly taken rockweed from their shore. The plaintiffs complained that the large-

scale removal of rockweed — which has grown to a $20 million business in Maine — has

damaged coastal ecosystems, reducing habitats for juvenile lobster, cod, and other

species that rely on the weed for protection and food.

“We agree that rockweed in the intertidal zone belongs to the upland property owner and

therefore is not public property, is not held in trust by the state for public use, and

cannot be harvested by members of the public as a matter of right,” Justice Jeffrey Hjelm

wrote in the majority opinion.

The decision wasn’t well received by the owners of companies that rely on a steady

supply of rockweed, some of whom worried that it would undermine an industry that has

seen its harvest quadruple to more than 22 million pounds since 2001.

“The ruling created a huge mess,” said Dave Preston, president of the Maine Seaweed

Council, which represents the companies.

He acknowledged that some of the state’s 154 licensed harvesters — the number of which

has increased by more than 40 percent over the past decade — may be ignoring the

ruling as a matter of economic necessity.

“Many of them have a lot of money tied up with their equipment, and so they’ve had to

make a decision about what to do,” said Preston, noting that many of the harvesters work

as independent contractors. “Do you try to survive? Until this ruling, the public’s right to

the intertidal zone was uninfringed.”

In flouting the court, others suggested, some harvesters hope to invite another lawsuit

A harvester used a machine to remove rockweed from the shoreline of Friendship, Maine. The weed (left) resembles eel grass,
and some environmentalists say it protects young lobsters and other sea life. LYNN CASE
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In flouting the court, others suggested, some harvesters hope to invite another lawsuit

that might persuade the court to reconsider or alter its ruling.

George Seaver, co-owner of Ocean Organics, a Waldoboro processor of rockweed, said he

thought there were gray areas in the ruling, such as whether coastal homeowners can

prevent harvesting if they can’t prove their deeds extend to the shoreline.

“What do you do when you look all day long and can’t find the owner of the intertidal

zone?” he said. “Does that mean we all have to stop being in business?”

The harvesters his company has been buying from have received permission to take

rockweed, he said. But he acknowledged that some of his colleagues at other companies

haven’t done so, and that some harvesters have turned the tables on property owners

who have complained, demanding that they prove their property extends to the

waterline.

Rockweed along Jeffrey Parent’s shoreline in Waldoboro, Maine. JESSICA RINALDI/GLOBE STAFF/GLOBE STAFF
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Seaver said he hopes such disputes get litigated.

“A bad presentation in court before is what snatched this away from us,” he said,

referring to the case decided by Maine’s top court. “It would be great if this ends up back

in court.”

Seaver and others, including state regulators, have dismissed the concerns about

rockweed harvesting, even suggesting that it has benefits for the environment. The final

product, for example, reduces the use of chemical fertilizers and the need for pesticides.

In a letter sent to Seaver last month, Patrick Keliher, commissioner of the state’s

Department of Marine Resources, wrote: “The department is not aware of any scientific

research that has documented a deleterious or irreversible impact on Maine’s marine

ecosystem from rockweed harvesting.”

But some property owners and scientists insist there are harmful impacts, especially

when the rockweed is removed by machine, rather than by hand.

Diane Cowan, executive director of The Lobster Conservancy, compared harvesting that

occurred last spring on the island off Friendship, where she has lived and worked for

years, to a “massacre.”

Rockweed has been harvested in the area for years, but it used to be mainly by hand, and

there was little lasting damage, she said. Now, she sees several boats a day using

mechanical harvesting equipment.

“It’s a gold rush mentality,” she said. “They harvest the same place over and over again.

There’s nothing left to take. I search and fail to find any place that hasn’t been harvested

in this bay.”

As someone who has spent her entire adult life wading through intertidal zones and

studying what lives there, Cowan said, rockweed is especially vital to juvenile lobster,

protecting them from the heat and the cold and providing cover from predators, such as1371
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p otect g t e  o  t e eat a d t e co d a d p ov d g cove  o  p edato s, suc  as

sea gulls and skunks.

Rockweed is similar to eelgrass, which also provides vital habitat to many organisms but

is highly protected by the state, she said.

Like a few of her neighbors — some of whom said they worried about retaliation if they

spoke publicly about their concerns — Cowan has tried to ward off the mechanical

harvesters, which are often noisy and spew diesel fumes.

“Watching the seaweed massacre — seeing, hearing, and smelling those destructive,

filthy machines chugging along, clear cutting the rocky intertidal forest from this bay,

literally breaks my heart,” she said.

While some of her neighbors said they’ve filed complaints with the Maine Marine Patrol,

which has few resources to enforce the ruling, little has been done to stop the harvesting,

they said.

Lynn Case, who has owned a house across the bay in Friendship since the 1980s, became

so perturbed by recent harvesting that she called the Marine Patrol to file a complaint.

She had taken pictures of the boat sucking up the rockweed along her shore.

But the officer didn’t seem interested and said she had to prove she owned the land up to

the shoreline, she said.

“It was like, ‘Lady, don’t bother me,’” Case said. “He clearly didn’t want anything to do

with it.”

Officials at the Department of Marine Resources said they have investigated only eight

complaints relating to rockweed harvesting since the court’s ruling. None has resulted in

a summons, said Jeff Nichols, a spokesman for the department.

“If there is sufficient reason to believe a violation has occurred, patrol [officers] may

write a summons for theft,” he said.
1372



8/1/2021 Clash along bucolic Maine coast erupts over rockweed - The Boston Globe

https://www.bostonglobe.com/metro/2019/11/25/war-over-weeds/68VMTV9ggibmCewRQg93NK/story.html 7/8

For Jeffrey Parent, who has also sought help from authorities, the damage is already

done.

As he walked along his spear-shaped property that juts into the frigid waters of Back

River Cove, he showed areas where rockweed used to rise some 4 feet off the rocks. Now,

it was down to about 16 inches, the legal limit.

It would likely take more than a decade to grow back, and the lack of protection would

contribute to erosion, especially as sea levels rise, he said.

“There was no consideration for those of us who live here,” he said, pointing to one rock

that had been completely denuded of rockweed. “What am I left to do at this point?”

David Abel can be reached at dabel@globe.com. Follow him on Twitter @davabel.

Jeffrey Parent handled rockweed that had been cut by a harvester. JESSICA RINALDI/GLOBE STAFF/GLOBE STAFF
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About rockweed

R O C K W E E D  F A Q S
( / R O C K W E E D - F A Q S )

RO CK W EE D F AQ

Looking for an introduction to the rockweed conservation issue? 

Recent podcast: “Rockweed: underwater forest or industrial 

commodity?” (https://podcasts.apple.com/ca/podcast/rockweed-underwater-forest-or-industrial-

commodity/id1273561340?i=1000527358599) Down to Earth: The Planet to Plate Podcast

What does rockweed do?

See our digital flyer

(/landowner-flyer-2021)!

What are my rights as a 

landowner?

How is the rockweed cut? 

Who is cutting it? What 

are the rules?

M A I N E R OC KWE ED  C OA LI T I O N ( / )

Page 1 of 3Rockweed FAQs — Maine Rockweed Coalition

8/3/2021https://mainerockweedcoalition.org/rockweed-faqs
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The rockweed forest at high 

tide provides shelter and 

forage habitat

(https://vimeo.com/manage/vi

deos/167075230) for over 

100 species (/rockweed-

species), including lobsters

(https://vimeo.com/103260611

); cod, pollock, and other fish 

species

(https://vimeo.com/10390610

2); eider ducks

(https://vimeo.com/223929311

), terns

(https://www.youtube.com/wa

tch?v=w9AMaiLI-F4), black 

ducks

(https://vimeo.com/56067802

8) and shorebirds

(https://vimeo.com/48013146

0) (these are video links). 

The rockweed forest 

contributes to reducing 

carbon by its ability to 

absorb 14 times as much 

carbon as eel grass beds 

(REF (https://www.int-

res.com/articles/meps2011/43

7/m437p051.pdf), note 

results section has the 

correct summary data). 

The rockweed forest buffers 

sea level rise and erosion 

problems from sea level 

rise and violent storm wave 

action. 

LEARN MORE
(HTTPS://WWW.RESEARCHGATE.NET/PUBLICATION/221819244_SUSTAINABLE_SEAWEED_CUTTING_THE_ROCKWEED_ASCOPHYLLUM_NODOSUM_INDUSTRY_OF_MAINE_AND_THE_MARITIME_PROVINCES)

Landowners play a critical 

part in the effort to 

conserve and protect 

rockweed. (/landowner-flyer-

2021)Landowners can 

protect and conserve their 

rockweed beds simply by 

saying “no thank you” when a 

harvester requests 

permission to cut. 

Why? Because private 

landowners, not the state, 

own the private intertidal 

area from high tide to low 

tide, and also own the 

seaweed attached to that 

intertidal area, by unanimous 

Maine Supreme Court 

decision of 2019

(https://law.justia.com/cases/

maine/supreme-

court/2019/2019-me-

45.html). Therefore 

rockweed harvesters must 

ask landowner permission to 

cut. 

LEARN MORE (/WHO-
OWNS-THE-ROCKWEED)

(https://vimeo.com/167075230)

Eider ducklings feeding in the 

rockweed. Photo © 2021 J. 
Morrell (click image for video)

Rockweed harvesters cutting 

wild native rockweed

(https://vimeo.com/57360694

0) have to have a state 

license and must leave a 16” 

stem of rockweed behind 

after the cut. That’s all there 

is for rockweed harvest rules, 

unless they are cutting in 

Cobscook Bay, which has its 

own management law

(http://www.mainelegislature.

org/legis/statutes/12/title12sec

6803-c.html), created and 

supported by citizens, 

including fishermen and local 

governments,  in 2008. (Map

(https://www.arcgis.com/apps/

webappviewer/index.html?

id=52d113b0a93547d095b33d

b94947aa95))

Rockweed harvesting 

changes

(https://vimeo.com/463902121

) a rockweed “tree” up to 8 

foot tall in to a bush as short 

as 16 inches tall. (Video

(https://vimeo.com/463902121

)) A 4 foot tall rockweed 

“tree” needs 11-16 yrs to 

recover fully from being cut 

to 16”.

(HTTPS://WWW.RESEARCHGATE.NET/PUBLICATION/221819244_SUSTAINABLE_SEAWEED_CUTTING_THE_ROCKWEED_ASCOPHYLLUM_NODOSUM_INDUSTRY_OF_MAINE_AND_THE_MARITIME_PROVINCES)

(https://vimeo.com/463902121)

Foreground: Rockweed trees cut 
short by machine. (click image for 

video)

Background: one tree that the 
machine missed. Cobscook Bay, 

2020

Page 2 of 3Rockweed FAQs — Maine Rockweed Coalition

8/3/2021https://mainerockweedcoalition.org/rockweed-faqs
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Rockweed law and 
cases

W H O  O W N S  T H E  
R O C K W E E D ? ( / W H O -
O W N S - T H E -
R O C K W E E D )

L E G A L  A C T I O N
( / L E G A L )

WHO OWNS THE ROCKWEED?

Landowners do.

According to the Supreme Judicial Court of 

Maine.  

“Nonetheless, even a 

‘sympathetically generous and 

broad interpretation of the public’s 

rights... cannot transform the 

harvesting of a marine plant into 

‘fishing’.” 2019 Maine Supreme 

Court Decision, Ross v. Acadian 

Seaplants 

The 2019 Maine Supreme Court decision

(https://law.justia.com/cases/maine/supreme-

court/2019/2019-me-45.html): 7-0 unanimous 

agreement that rockweed is privately owned by 

M A I N E  R O C K W E E D  C O A L I T IO N ( / )

Page 1 of 3Who owns the rockweed? — Maine Rockweed Coalition

8/3/2021https://mainerockweedcoalition.org/who-owns-the-rockweed
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the owner of the intertidal zone, because cutting 

vegetation is not “fishing”, and therefore not a 

public trust right. 

Watch on
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Pauline D. Henderson, Francis x-: Hogan and Alice B. Hogan, John G. Howe, 
Warren H. Jones and Dorothy P. Jones, Richard N. Kenary and Bernice .R. · 
Kenary, Jean P. Kennan, Richard J. King, Robert D. Kirk and Janice K. 
Kir.·k_, _Marion Lord, H~ J. Nagne and ~ie K. Magne, George R. Pope, j 
PhillJ.p M. Pope, and Richard M. Pope, Winslow E. Ryan and Eileen F. Ryan, 
George H. Schofield, Leo J. Shannon and Jane M. Shannon, John H. Shinner 
Vera Shinner, Robert V. Stirling and Bette J. Stirling, Shirley Synons, 
Susan C. Treiss and Chelsea Remington, Dcris D. Vezeau, Richey E, Vezeau 
and Elizabeth S. Vezeau. 

Interrogatories to Defendant Tc:Mrl of Wells filed by Plaintiffs; 

First Request for Production of Dccunents filed by Defendant State of 

First Request for Production of Dccunents to the Defendant Town of Wells 
filed by Plaintiffs. 

Answers to Defendants' Interrogatories and First Request for Production 
of Documents filed by Plaintiff, Audrey Familgetti. 
Answer-to Defendants' Interrogatories and First Request for 
o.c iJocuments filed by Plaintiffs, James H. Hayes and Claire 
Answer to Defendants' Interrogatories and First Request for 
of Documents filed by Plainti_ff, Kevin J. Howe. 

Production 
S. Hayes. 
Production 

swer to Defendants' Interrogatories and First Request for Production 
of Documents filed by Plaintiffs, Gerard P. Lamoureux and'Rachel 
Lamoureux. 
Answers to Defendants' Interrogatories and First Request for Production 
of Documents filed by Plaintiffs, Robert J. Maloney, Jr. and Joan Maloney. 
Answers to Defendants' Interrogatories and First Request for Production 
of Documents filed by-Plaintiffs, Shelton B. lfuy_and Donna F •. Ray. 

· Answerii' to Deferidarits' Iiiterfogafi,riee,· and First· Request for Procfuction 
of Documents filed by Plaintiffs, Joseph Sico and Elizabeth V. Sico. 
Answers to Defendants' Interrogatories and First Request for Production 
of Documents filed by Plaintiffs, Eugene M, Van Loan, III and•J~hn E. Frib 

-- ··- . ... ,, . -· ., --- - ' ;{:,>:,jc•,-

- _ ...... ·.. ..:~·•:,--·:··, .,: ·,: -•_,,.-_•_-:::~·-· ·- -·: .. · _:. ·. -:_. -· •. ,,' ... ·._;i,:_._.~.-:.· .. _· __ :_ •.. : __ -_:_:.{_:_f_'._!_f ~.~---i_._·.:;--_~-:_,_:_~.-.f_: __ '~-·:._·.•.;_~_-,.· .. · .. --.~---~-----.·.,: > 
'"~:--;-.", •.,:,_:~:;;; - :•v;••- ;-; ;,//::_: .. ~7;;_~/:_:.:\• .. •i,.~ •.:._.::-:::,.-:: • • ••• 

I 

' I 

I 
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,, vace or 
Entry 

1984 
Aug. swers to Defendants' Interrogatories and First Request for· 

Production of Documents filed by Plaintiff, Edna R. Walker. 
swers to Defendants' Interrogatories and First Request for 

Production of Documents filed by Plaintiff, Phyllis L. Wyne. 

04 

sept. 19 tion to Elct:end T:irre in which to Answer Interrogatories filed by 
Cefendant Inh. - Tc:Mn of W:lls. 

Oct. 

Nov. 

2 

14 

Order filed on Cefendant Tc:Mn of Wells l'btion to Elctend tine. "l'btic:-. 
granted." (Goff in, J.) 
Copy of Order mailed to K. V. Lipez, Esq., W. C. Knowles, Esq., and 
to P. Stern, Esq. 

Response to State's First Request for The Production of Documents 
filed by Plaintiffs. 

l'btion to Elct:end T:irre to file Answer filed by I::efendant Robert Slipp. 

Everett B. carson, Esq., enters his appearance for the Natural 
Resources Council of Maine. 

irst Request for the Production of Documents of Defendants State of 
Maine Bureau of Public Lands and State of Maine filed by Plaintiffs. 
Qn October.4, 1984. . . . · 4 
,-nterrogatories to Defendants filed by Plaintiffs on October , 1984. 
Answers to Interrogatories and First Request for Production of 
Dxurrents filed by Plaintiffs' Barbara Stetson, Irving Marsden, 
Paul 1"..arsden and Barbara Buddington. 

Supplemental Response to State's First Request for Production of 
Documents filed by Plaintiffs October 24, 1984. 

swers to Interrogatories filed by Defendant Town of Wells October 
24, 1984. 

261:1 swer and Counterclaim filed by Defendants, Robert P. Slipp and 
Joan E. Slipp. 

Affidavit regarding Service by Publication filed by Deborah M. Mann, .•· 
Esq. on October 31, 1984. 

Request for Extension of Time in Which to Answer Plaintiff's Interrog
atories and Request for Production of Documents filed by Defendants 
State of Maine and Maine Bureau of Public Lands on Nov. 1, 1984,. 

Motion for Appointment of Gu.ardian Ad Litem filed by Defendants State 
of Maine and Maine Bureau of Public Lands on Nov. 1, 1984. · 
Memorandum of Law in Support of Motion fo.t Apf,v.i....:li:.Ji.t-.i.~i'.. ~L- !JUd..ClL.1.cu1. .n<l 
Litem filed by Defendants State -of Maine and Maine Bureau of Public : 
Lands on Nov. 1, 1984. 

Order filed by the Court on Defendants State of Maine and Maine Burea~ 
of Public Lands Motion for Extension of Time in Which to Answer Plain 
tiff's Interrogatories and Request for Production of Documents. 
"Motion Granted." (Brodrick; J.) 
Copy of Order mailed to K.V.Lipez, Esq., W.C.Knowles, P.Stern,Esq.& 
E.V.Caron, ·Esq. 

Response to Plaintiffs' First Request for Production of Documents, 
filed by State Defendants. 

(-

" 

'0 

II 
1~ 

•: 
" 

,! 
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County 
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05 

EDWARD B. BELL et als vs. INH. TOWN OF WELLS et als 
Plaintiff's Attorney Defendant's Attorney 

SeFaee-HT-ST-Seeee,-Esq. 
bIDmT-W±bK-&-6€9%% 
~e-6eH~~a±-P±a~a 
Attgttsea,-Maf-ae--94339 

For: Natural Resources Council of Ma 
Ralph Austin, Esq. 

Date of 
Entry 

JENSEN, BAIRD, GARDNER & HENRY 
RR #1, P.O. Box 96 
Kennebunkport, Maine 04046 

Guardian Ad Litem 

1984 
·Nov. 14 swers to Plaintiffs' Interrogatories filed by Defendants State of 

of Public Lands. 

15 emorandum of Law ~n Response to Motion for Appointment of Guardian 
Ad Litem filed by Plaintiffs. 

19 @mswer to Counterclaim of Robert P. Slipp and Joan E. Slipp filed by 
Plaintiffs, Spencer S. Furbush and Mary C. Furbish, November 16, 1984. 

·19 Gordon H. Scott, Esq. enters his. appearance as counsel for Natural 
Resources Council of Main~. 

19 emorandum of Law in Support of Petition to Intervene of The Natural 
Resources Council of Maine filed. 

19 Conference-had in chambers. Order.filed on Natural Resources Council of 
Maine's Petition to Intervene - "Petition Denied. The N.R.C.'s interest 
is identical to the Attorney General's interest in this particular case 
and that interest will be adequately represented by the Attorney. General. 
(Brodrick, J.) Order filed on Plaintiffs' Motion to Join Party Defendant 
"Motion granted. 11 (Brodrick, J.) Order to be submitted on. Defendants' 
"-k- ... -'~-. f~T ,',;cFJ"'t~,~nt of Guardian Ad Litem. (Brodric!<-, J .) · 
Copy of· Orders mailed to K. Lipez, Esq.,. M. Healy, Esq.-, P. -Ahrens,-Esq., 
W. C. Knowles, Esq;, ,E. B. ·Carson, Esq. and G. H. S'. Scott, EsQ. 

Dec. Supplemental Answers to Interrogatories filed .by Defendant Town of Wells 
December 18, 1984. 

20 Motion to Withdraw Certain Plaintiffs filed by Plaintiffs. Seen and 
Agreed to by Defendants. Ordered: ''Motion· Granted. 11 (Brodrick, J .) 
Plaintiffs ·.John ·H.- -and--·Vera Shinne.r, -Donna·-F.-and ·Shelton -lh· ·Ray•· 
Mar-ie·-A.---Benlaris~-antl---5amtie-l----A.·· ~ampos-i·--.rlthdrawn··as~·Par-ty·-Plai-n~iffs .
Copy of Motion and Order ther.eon mailed to K. V. Lipez, Esq~, M~. T •. 
Healy, Esq. and P. Ahrens, Esq. 
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Date of 
Entry Docket No. CV-84-125 

Jan. 

Feb. 

Mar. 

ffidavit of Deborah M. Mann Regarding Service by- Publication filed 
December 21, 1984. 

06 
Notice to take De:position of Plaintiff Norman Bissonnette filed by 
Defendants State of Ma.ine and Maine Bureau of Public I.ands. 
Notice to take Deposition of Plaintiff Maureen Bissonnette filed by 
De:fendants State of .Maine and Maine Bureau of Public I.ands. 
Notice to take Deposition of Pla.intiffs Richard F. Cooper, Jane C. 
Fall, Alice Clare Elliott, F.dward J. Haseltine, Gordon M. Enfield, 
Lois E. Enfield, Audrey Farnilgetti, Spencer Furbish, Mary Furbish, 
Estelle A. Greenw:x:xi, Gunnar A. Hagstran, Anna M. Hagstrc:m, Claire s. 
Hayes, Jean M. He&ran, Robert G. Henderson, Pauline D. Henderson, 
Francis X. Hogan,. Alice B. Hogan, John B. Hc::M2!, Kevin J. H~, 
Warren H. Jones, r:orothy P. Jones, Richard N. Kenary, Bentlee R. 
Kenary, Jean P. Kennan, Richard J. King, Robert D. Kirk, Janice K. 
Kirk, Gerard P. Larroureux, Rachel I.am::mreux, Henry J. Magne, 
l--Iarie K •. Magne, Robert J. Maloney, Joan C. ?-".aloney, Phillip Pope, 
George R. Pope, Richard M. Pope, Winslow E. Ryan, Eileen F. Ryan, 
11..arion E. Lord, George H. Schofield, Joseph Sico, Barbara M. 
Stetson, Barbara C. Buddington, Irving G. Marsden, Paul J. Marsden, 
Forert V. Stirling, Bette S. St;irling, Shirley L. Syrrons, Susan C. 
Treiss, Chesley C. Remington, F.ana R. Walker, Eugene M. VanlDarl III, 
John E. Friberg, r:oris Vezeau, Richey Vezeau, Elizabeth s. Vezeau, 
Phyllis L. ¾yne, Jane M. Shannon, I.eo J. Shannon and E'.dward B. Bell 
filed by Defendants State of Maine and Maine Bureau of Public I.ands. 

,.....Objection to Notices of Deposition filed by Plaintiffs January 21, 
1985. 

Motion to Strike and Memorandum of Law in Support Thereof filed by 
Plaintiffs on February 7, 1985. 

1 Conference had in Chambers. Oral motion for enlargement of time 
to file motion to strike presented by counsel for Plaintiffs -

£n.. 'Granted. Plaintiff Granted until February 7, 1985.' (Brodrick, J.) 
eJ-' -Order Appointing Guardian Ad Litem filed by the Court. uit is 

Hereby Ordered, Adjudged and Decreed that: 1. Ralph Austin, Esq. 
shall be appointed as guardian ad litetn pursuant to 14 M.R.S.A. 
Sec. 6656 to represent the private rights of all unnamed and unknown 
defendants who have not actually been served with process and who 
have not appeared in this action; and 2. The duties and obligations 
of said guardian ad litem shall be: (a) To file an acceptance of thi~ 
appointment; (b) To file an answer to plaintiffs' complaint, denying 
all of t1'e allegations of the comtla-iT~t a.::: .-s..:.::..,, .. i ;:.0 suid .1:.::f;.;;i,1.ht-::'i'...s 
whom he represents; and (c) To appear and be heard at a hearing to 
consider the private rights of said defendants in the property of ths 
plaintiffs as that property is defined in plaintiffs' complaint."· 
(Brodrick, J.) 
Attorney Austin glven leave to remove from Court two volumes of 
individual form answers totalling approximately 934. 
Copy of Order mailed to K. Lipez, Esq., M. T. Healy, Esq., P. Stern, 
Esq., an~ R. Austin, Esq. 

Aeeeptanc--e-·~pointment--as--Gua-rd-f,an-,Ad-··M-t-em--fi.1-ed-by · Ral-ph -W .. 
Austin, Esq. March 4, 1985. 
Copy of Acceptance mailed to K. Lipez, Esq., M. T. Healy, Esq., 
P. Stern, Esq. and R. Austin, Esq. 
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Date.Filed March 7, 1984 York Docket No. CV-84-125 
County 

Action _________________ _ Docket Sheet No. 4 

07 

EDWARD B. BELL et als vs. INH. TOWN OF WELLS et als 
Plaintiff's Attorney Defendant's Attorney 

Harrison L. Richardson, Fsq. 
RICHARDSON, TYLER & TROUBH 
465 Congress Street 

· P .0. Box 15340 
Portland, Maine 04101 
For; Conservation Law Foundation 

Date of 
Entry 

1985 
Mar. Motion to Compel filed by State Defendants. 

Memorandum in Support of Motion to Compel filed by State Defendants. 

,;Memorandum of Law in Opposition to Motion to Compel filed by P-laintiffs 
March 18, 1985. 

Letter joining in State's, Motion to Compel and Memorandum in support 
thereof dated March 8, 1985 filed by Town of Wells March 14, 1985, 

21 ,,, Decision filed by the Court. "Having reviewed the memoranda on the 
I issues raised by the state Is March 8' 1985 mot.ion to compel. I am 

satisfied that plaintiffs should answer the questions in dispute, if 
they can answer them, after registering their objections. This 
decision, of course, does not suggest that the answers are in any 
way relevant. The motion to compel is granted." (Brodrick, J.) 
Copy of Decision mailed to K. Lipez, Esq., M. T. Healy, Esq •• P. Stern, 
Esq. and R. Austin, Esq. 

,Notification of Discovery Service filed by Plaintiffs March 25, 1985. 
Plaintiff Edward Bell's .Amended Answers to Defendants' Interrogatories 
served o.n Defendants March 21, 1985. 

l~..:. J.;·.-, .. •J:,L-Li-cn t..:0. Adm:it Visiting Attorneys filed by Harrison L. Richardson, Esq. 
:r-btion of the Conservation Law Foundation of New England, Inc. to InteJ:v 
filed by Harrison L. Richardson, Esq. , attorney for Applicant for _ · 
Intervention. 
Menorandum of I.aw in support of M:>tion to Intervene as Defendants fiied. 
Affidavit of Ibuglas I. Roy, J. D., Executive Director, Conservation law 
Foundation of New England, Inc. filed. - · · 

-.Answer and Affirmative Defenses of Defendant-Intezvenor Conservation law 
Foundation of NeW England, Inc. filed. 

l -Memor.linaum of1;aW' iti''"Opp-ers•itt"crtr ·-to'·-trre-Mot:ton· to -Intervene- o-f-~Conse-rva ti:i 
Law Foundation of New_ England. INc. filed by Plaintiffs. 
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Date of 
Entry Docket No. CV-84-125 

1985 
Apr. 19 retrial Memorandum filed by Plaintiffs. 08 

May 

June 

22 

22 
@ 

30 

30 

17 
@) 

23 

® 

otion to Enlarge Time to· File Motion to Strike filed by Plaintiffs. 
Motion to Strike filed by Plaintiffs. 
Memorandum of Law in Support of Motion to Str.ike filed by Plaintiffs. 

Notification of Discovery Service filed by Plaintiffs. Notices of 
Deposition of Fred Breslin, Casper Briders, Robert Littlefield and 
Marion Noble and Requests for Production of Documents served on 
Defendants April 19, 1985. 

Hearing had April 26, 1985 on Conservation Law Foundation of New 
England's Motion to Intervene. Oral motion to admit Richard Emmet, 
Esq. and K. Hoffman, Esq. from Massachusetts for purposes of this 
hearing only - 'both counsel are admitted by the Court.' Motion 
taken under advisement. (Brodrick, J,) 

Letter of No Objection to Conservation Law Foundation of New 
England's Motion to Intervene filed by Defendant Town of Wells. 

Order on the Motion of Conservation Law Foundation of New England, 
Inc. to Intervene dated April 30, 1985 filed by the Court. 
"The CLF's motion to intervene is GRANTED on condition that they· 
consult the NRC and jointly agree to a team of no more than three 
-lawyers to represent their interests. The CLF-NRC team will be 
subject to the following conditions, which are designed to eliminate 
undue delay: 1. Counsel for CLF-NRC shall receive copies of all 
further filings with this court including, but not limited to, 
copies of pleadings, discovery requests and responses to discovery. 
2. Counsel for CLF-NRC are entitled to notice of any further 
disposition activity in this case and may monitor subsequent 
deposition activity. 3. Counsel for CLF-NRC may not initiate 
discovery requests and will not be allowed to examine witnesses at 
deposition. 4. The CLF-NRC is bound by all proceedings taken to 
date." (Brodrick, J.) 
Copy of Order mailed to K. Lipez. Est:J:., M. T. Healy, Esq,, P. Stern, 
Esq., R. W. Austin, Esq., H. L. Richardson, Esq. and G. H. Scott, Esc. 

retrial Memorandum filed by Defendants State of Maine and Town of 
Wells. 

Notification of Discovery Service filed by Defendant State of Maine. 
State Defendants Interrogatories and Second Request for Production 
of Documents to Plaintiffs served on Deb?rah Mann, Esq. on May 16, 
1985. 

Notification of Discovery Service filed by Defendant State of Maine. 
State Defendants' Supplemental Response to Plaintiff's First R~quest 
for Production of Documents served on Sidney St.F.Thaxter, II, Esq on 
May 22, 1985. 

,.....Ans\,,'er of Iefendant David A. Jones, Esq. to Plainillfs' M::lti.on to 
Strike filed. 

~ of Defendant David A. Jones, Esq., filed Sept. 24, 1984. 

-~;LJ."~·i.~ of, DiSCO'~-~-f-iled--by--Plamt:if-fs-,--Not..ice-tor 
take reposition of Helen Colby, John Trafton, Alberta l'entl«)rth 
and Jeff Beaulieu saved on Defendants P.ay 30, 1985. 
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09 

EDWARD B. BELL, et als vs. 'KW-.J OF WELLS et al 

Plaintiff's Attorney Defendant's Attorney 

Date of 
Entry 

1985 

June 

13 

20 

© 

24 

27 
(ID) 

Officer's return of service of witness subpoenas for deposition served 01 

All:erta W:.ntv.orth and John Trafton May 31, 1985, and Jeffrey Beaulieu 
June 1, 1985, filed by Plaintiffs. 

Officer's return of service of witness subpoena for Deposition filed on 
June 12, 1985. Service made on Helen Colby on June 5, 1985. 

Motion for Protective Order filed by Plaintiffs filed June 18 0 1985. 
Memorandum in_ Support of Plaintiffs' Motion for Protective Order filed 
June 18, 1985. 

Motion to Dismiss filed by Defendants State of Maine, Maine Bureau of 
Public Lands and the Town of Wells and its Selectmen. 
Memorandum of Law in Support of Motion to Dismiss filed by Defendants. 

'Deposition of Phillip M. Pope, Dr. Warren'H. Jones. Bernice R. Kenary, 
Richard N. Kenary, Dorothy P. Jones, Norman E. Bissonnette, Jean M. 
Hedman and Estelle A. Greenwood and Maureen s. Bissonnette filed by 
Defendants. 
Deposition of John E. Friberg, Joan Maloney and Richard J, King filed 
by Defendants. 

Hearing had June 21, 1985 on _Plainti£fsl Mot;io!\ to St:r:-!ke. Oral-presenta· 
made by Edward Regal, summer resident. Plaintiffs move to have Mr. RegaL 
answer striken. Presentations made by Mr. Sandler and Robert Tabor, Resic 
and -William Penny. Taken under advisement. · (Brodrick, J .) Penny Philbri1 
Court Reporter. · · · · 

Order filed by.the eourt. "Plaintiffs' notion to strike dated April 22,1! 
is granted as it applies to all persons who filed a personal sta:tenent 
regarding their concerns about the use of !body Beach. 'lhese personal. . 
statenents do not neet the requirerrents of M.R.Civ.P. S(b). Insofar as tl 

'"persons-sendiff"c3'"Jllthe-'pet'sbtial · ·statetrents··are· ~Jf:!daoout,-~ ger.azc-a; 

I =•~f~ ~ =o~;:i:?~~ 
reguirenents of M.R.Civ.P. 8(b). ~ver, he has failed toallege_ any 
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Date of 
Entry 

1985 

June 

July 

July 

27 

11 

eJj) 

15 

16 
€5) 

18 

Docket No. CV-84-125 

particularized injury that w:iuld separate him fran the general public. 
'lhus he has no standing under Maine, law.·· Ricci v. Bureau of Banking, 
485 A.2d 645 (Me. 1984). He, too, will be represented by the 
Attorney General. Plaintiffs' notion to strike as it applies to 
Professor Jones is granted." (Brodrick, J.) 
Copy of Order mailed to s. s. F. 'Ihaxter, Esq. , M. T. Healy, Esq. 
P. .Ahrens, Esq. , R. Austin, Esq. , H. L. Richardson, Esq. , and to 
D. Mann, Esq., and to Professor David A. Jones. 

tate Defendants' .M:>tion to carpel filed. 
M:morandum in support of :r-btion to Carpel and in opposition to 
Plaintiffs' MJtion for a Protective Order filed. 

:r,t.enorandum of raw in ~sition to Defendant's M:>tion to Dismiss 
filed by Plainti£fs. 
Affidavit of Richard J. K:ing filed. 

Plaintiffs' M:>tion to Comj?el and M=rrorandum of I.aw in SUpport of 
Z..btion to Carpel filed. 

_...Merrorandum of I.aw in Opposition to Defe.Tldants' MJtion to Conpel 
· · and Affidavit in Support thereof filed by PJ,..aintiff s. 

M:::>tion to Join Party Plainti£f filed by Plainti£fs. ~fidavit filed. 

Affidavit of Joan Maloney filed. 

Reply .tt.arorandmn of the Ta.-m of Wells and its Seleci:IIE.n and the 
State of Mame and the 1"'.aine Bureau of Public Lands with respect 
to the .MJtion.to.Dismiss filed. 

Hearing had on Defendants State of Maine, Maine Bureau of Public 
Lands and the Town of Wells and its Selectmen's Motion to Dismiss -
'Taken under advisement.' (Brodrick, J.) Plaintiff, Edward J. 
Has-el tine's Motion to Join Party Plaintiff Granted.. (Brodrick, J.) 
Donald Mitchell, Court Reporter. 

,.....order Granting Request for Enlargement of Time filed by the Court. 
"Defendants State.of Maine and Maine Bureau of Public Lands have 
requested, pursuant to M.R.Civ.P. 6(b) that the period of time in 
which they are to respond to Plaintiffs' Motion to Compel dated 
July 11, 1985, be enlarged until such time as Plaintiffs' counsel 
indicate Plaintiffs intend to pursue that motion to compel, which 
has been continued by agreement of counsel. It is hereby ordered 
that such request is granted." (Brodrick, J.) 
Copy of Order mailed to S. St. F. Thaxter, Esq., M. T. Healy, Esq., 
P. Stern, Esq.,.P. Ahrens, Esq.,°Jv. C. Knowles, Esq., R. ~.,,_,f·1.r',, 
Esq., H. L. Richardson, Esq. 

18 Depositions of Phillip M. Pope, Dr. Warren H. Jones, Bernice R. 
Kenary, Richard N. Kenary, Dorothy P. Jones;Norman E. Bissonnette, 
Jean M. Hedman, Estelle A. Greenwood, Marireen·s. Bissonnette, John 
E. Friberg, Joan Maloney and Richard.J. King given in hand to 
Paul Stern, Esq. 

Aug. ....,. Decision. . .filed -b.¥·· ,th~ .Col.!r.t.-Jul.y .3..1..-. 198.i. __ .. (Brodri~k., J:J. 

1 Counts I and II of Plaintiffs' Complaint dismissed. On Count Ill 
summary judgment granted to the Town of Wells. 
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EDWARD B. BELL et als vs. TOWN ... 

Plaintiff's Attorney Defendant's Attorney 
Barri L. Bloan, Esq. 
Richardson, 'fyler & 'Iroubh 
465 Congress Street -·Box 15340 
Portland, Maine 04101 . 
For: M::x:idyBeach Tier II Group 

Date of 
Entry 

1985 
Aug. 1 Copy of Decision mailed July 31, 1985 to M. Healy, Esq •• P. Stern, Esq •• 

Sept. 

R. Austin, Esq., H. Richardson, Esq. and S. Thaxter, Esq . 

.=-. ......-·-·fendants, M::ody Beach Tier II Group's M::>tion for I.eave to file Late 
Answer filed. Menn filed. ~ filed. . 

Response to Defendants Moody Beach Tier II Group Motion to File Late 
Answer filed by Plaintiffs. 
Motion to Alter and .Amend Decision filed by Plaintiffs. 
Memorandum of Law in Support of Motion to Alter or .Amend Decision filed 
by Plaintiffs. 

~-Motion and Memorandum of Law in Support, To Amend Their Complaint, 
Pursuant to Rule 15(a) filed by Plaintiffs. 
First ,Amendment to Complaint filed by Plaintiffs. 

· Motion for Entry of Final Judgment Pursuant to Rule 54(b) and Memorandum 
in Support Thereof filed by Plaintiffs. 

M:>tion to Enlarge TilIE to P.esp::md to MJtions filed by Defendant 'I\:Jwn of 
1-ells. . 

16 .,...M::,tion for Enlargenent of T.ine pursuant to Rule 6B of the Maine Rules of 
~ Civil Procedure filed by Defendant, M:ody. Beach Tier II Group. 

O:i::tier filed by the Court on Defendant Town of Wells I M:>ti,an to Enlarge · 
Tine to Respond to M:,tions. Ordered:· "M:>tion granted;11 {Brodrick, J.) 
Order filed on Defendant }body. Beach Tier II Group's M:>tion for 
Enlargerrent of TilIE to P.esp::md to 1'.Dtions. Ordered: "M:>tion granted. " 
(Brodrick, J. ) 
Copy of Order nailed to S. F. ~, Esq., M. T. Healy, Esq. P. 
stem, Esq., R • .Aust.inf arid to B. L. Blcan, Esq. 

21 Order filed on State's request for Enlargerrent of Tine to Respond to 
~ ~.YDtions..,.. -.!.!Beq.JeSt~,appraued~ II (lkockick,..-,l_). . . . 
. ~ . ..c.opy--of....Ordex.~.mailecLto.S ... ..J:.' .. '!baxt:er, E...c:q...rl>t. X-.-liealy., E.~'9 -.R .s:t.P..J:n, · 

Esq., H. L. Richardson, Esq.; B. L. Bloan, Esq., and to R. W. Austin, Esq. 

Memorandum of Law of State of Maine. Maine Bureau of Public Lands·· and 
the Town of Wells and its Selectmen in-Opposition to-Plaintiffs',Mption 

to Alter or Amend Decision filed. 
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Date of 
Entry 

3 
1985 

Sept. 

@ 

Docket No. CV-84-12-5 

Memorandum of Law of State of Maine, Maine Bureau of Public Lands 12 
and the Town of Wells and its Selectmen in Response to Plaintiffs' 
Motion for Entry of Final Judgment Pursuant to M.R.Civ.P. 54(B) filel. 

Memorandum of the Town of Wells in Opposition to Plaintiffs' Motion 
to Amend Their Complaint filed. 

Memorandum of Law in Response to Defendants' Memorandum in OppositioL 
of Plaintiffs' Motion to Alter or Amend filed by Plaintiffs. 

Hearing had on Motions September 6, 1985. Plaintiffs' Motion to 
Alter and Amend Decision - 'taken undera:lvisement'. (Brodric~,J.) 
Plaintiffs' Uotion for Entry of Final Judgment - 'taken under· 
advisement', (Brodrick, J.) Kathy Casey, Court Reporter. 

Decision filed by the Court. "1. Plaintiffs' motion to alter is 
denied.· 2. Final judgment will be entered in favor of defendants 
and against plaintiffs on Counts I and II of plaintiffs' Complaint. 
3. All further action in this case is ordered st~yed pending 
review of my decision on Counts I and II of the Complaint in the 
Law Court." (Brodrick, J.) · · 
Copy of Decision mailed to S. F. Thaxter, Esq., M. T. Healy,- Esq., 
P. Stern, Esq., B. L. Bloom, Esq., R. Austin, ·Esq,; W. C. Knowles, 
Esq. and H. Richardson, Esq. 

13 Final Judgment entered in favor of defendants and against plaintiffs 
on Counts I and II of plaintiffs' Complaint. 

17 Deborah M. Mann, Esq., requests COurt to withdraw her appearance as 
cot.msel for plaintiffs Edward B. :Bell et al. 

o:t. 1 

m; 
Notice of Appeal to the Law Court under Rule 73 (b) filed by Plaintiffc. 
Attested copy of Notice of Appeal nailed to s. S. F. Thaxter, Esq. , 
M. T. Healy, Esq., P. Stems, Esq., B. L. Bloom, .Esq., R. W. ~, 
Esq., W. C. Knowles, Esq., and to H. L. Richardson, Esq., and to 
Hon. W. S. Brodrick, Kathy casey, Court Reporter, Donald Mitchell, 
Court P.eporter and to the Hon. Janes C. Chute, Clerk of the Law 
Court. (Attested copy of docket entries mailed to Mr. Chute.) 

1 Appeal Fee - $100.00 - deposited. 

@) ~3 Certificate of Service re Notice of Appeal filed by Plaintiff. 

23 
23 

1986 

06/05/86 

06/09/ 

Original record forwarded to Law Court. 
Receipt of Clerk's Record filed by Law Court. 

Original. record returned by Law court •. 

M3ndate issued by the Law Court. "Judgrrent vacated. Remanded for 
further proceedings consistent with the opinion herein. 11 

Motion to Substitute a Plaintiff and suggestion of Death upon the 
P.ecord filed by Plaintiffs.- . · 
M::rt:ion to Withdraw Certain Plaintiffs filed by Plaintiffs. 
¥.otion-for .. ieave- ti> Anentf ·- ··1afnt-l-r1ec1·- - 'pla.iritlfts'.- _ _ . _ .... _ _ ... 
~andum. ot' Law. in . suppo~f plajntiffsl;Y.fJ".otion"- to Anena Carpla:i.nt· 
filed. 

isnorandum in op_position to.Plaintiffs' M:>tian to ·catplaint, ~~ 
with -a letter to Justice Brodrick, filed by Defendant State of Maine-
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ECMARD B. BELL et als . 
vs. '!OM OF WELI.S et al Docket No. CV-84-125 

'M".l:mo:randum in opposition to Plaintiffs' M:rti.on to Withdraw eertlnJ 
Plaintiffs filed by Defendant Town of Wells. 

Pesponse to Plaintiffs' M:ition to SUbstitute, 1-bt.ion to Withdraw and 
M:>tion for leave to Arrend filed by State Defendants. 

,-,,TTT"lrnndum of Law in opposition to Defendants M:x:xly Beach Tier II 
Group's Y:ation for Leave to file a Late Answer filed by Plaintiffs. 
Mem:::>randum of Law in support of Plaintiffs' M:ition to Withdraw 
Certain Plaintiffs filed by Plaintiffs. 

Hearing had in Clmlberland County on ?-btions on 6/13/86:. = Plaintiffs notj 
Arrend. Plaintiffs 1'btion to SUbstitute. Tier II's ?-btion to 
Join. Plamtiffs M:ition to Arrend to Include Trespass Action. 
States M:,tian to carpel. Plaintiffs J.btion for Protective Order. 
States M:::>tion to Ccr\'q)el dated 6/28/85. (Brodrick, J.) No. Court 
Reporter. 

~ Decision and Orders filed by the Court. ORDERED: 11Although the Law 
'(Y Court ruled in Eell v. The Town of Wells, (Dec. It>. 1430, May 23, 1986} 

that the State ~Mrine is not ar1indispensable party to this case, the 
Attorney General will, at zey request, continue to represent the general 
public's interest in lbody Beach. 'Ihe 'lU.vI1 of Wells will continue to 
have its own counsel and the "E" Team will continue· their: role as parti 
defendant. By virtue of my .granting . Tier II Group's July 30, 1985 
notion to file late answer, the M:xJdy Beach Tier II property cwners wil 
join the lawsuit today as parties defendant with their cwn counsel to 
assert their independent, particularized rights to M:xJdy Beach. Plamt 
Jtm.e 6, 1986 notion to amend the crnplaint to seek a declaratory judgrrei 
on the effa:t and consitutionality of the recently enacted L.D. 2380 
is granted. Plaintiffs' August 9, 1985 notion to arrend the canplaint i.1 
also granted but only to the extent that the notion seeks to clarify thE 
fact that Plaintiffs are seeking a declaratocy judgment conceming the 

· various public and private rights asserted in MJody Beach. Plaintiffs he 
chosen to withdraw those portions of their August 9, 1985 Ill:ltion to 
anend that sought · to add counts in trespass against the 'ltMn of 1-"Ells ar 
Tier II Group. _ As a result, there will be no jm:y trial in this case. 
Plaintiffs' June 6, · 1986 notion to substitute a plaintiff because of the 
death of a previous plaintiff is granted. As for plaintiffs' June 5, 1~ 
notion to withdraw certain plaintiffs, pla:intiffs' counsel is granted b 

. -weeks to notify the court which plainillfs specifically narced in the _ 
bcxly of this notion wish to continue as plaintiffs. All such plainti£fi: 
wh::> have not filed through counsel their desire to continue as plaintiff 

, in this action ~ June 27, 1986, are to be dismissed as plaintiffs in tl: 
case with prejudice. 1he Atton1ey_ General's :rrotion to ccxrpel discovery 
dateQ June 2s; 1985, plaintiffs' notion for a protective order and pla.i11 
tiffs' notion to carpel diSCO'ITery dated July 11, 1985 were for the nost. 
part resolved by ag:;-eamnt. 'Ihe Attomey General will prepare a draft 
order detailing the nature of the agrearent and the Attomey General and 
plaintif£:s'. counsel ·will meet shortly to discuss 'Mlat few differences, i 
any, rena.in. Jmy unresolved discovery dilferences will be decided by m; 
the hearing on plainilifs' notion in l:imine conceming the proper interp 
tation of the law Court's recent decision on this case. ·~t hearing is 
ten.tativel: sclm.iled t6 -be held iri Porti.and dur · the last week of Jul 
or· tlitf fir~-~ in ArigusE·of -i~l86~". (Brod:d.ck;~) -_ - . .- . . . 
Cbpy of Decision and Orders nailed to ?11. counsel of record• 
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06/17/86 Copy of Order on Plaintiffs M:Jtion for Leave to Aneld- Ccrrplaint;. 
Plaintiff Richard Cooper's M:>tion to SUbstitute a Pl.aintiff and SUggesti:--ri 
of Death Upon the Record and Defendants M:xx:iy Bea¢1 Tier II Group's 
M::>tion for I.eave to File rate Answer nailed to all COU1Jsel of record. 

QOl-.t·~,otification to the Court Pursuant to June 16, 1986 Court Order filed 
by Plaintiffs. 

•-. .n•i...ition in Limine filed by Plaintiffs. 
Marorandum of Law in Support of Plaintiffs 1 !btion in Limine filed by 
Plaintiffs. . 

07/03/8@ tate Defendants' Answer to Arrendrrents to Plaintiffs• Carplaint filed. 

07/03/8~ of Inhabitants of the Town of Wells, H. D:mald Janes, Harry 
~ M3rgeson, Clarence M:J.ulton, and Janes Wiggin to Plaintiffs' Anended 

Ccllplaint filed. 

Town and State Defendants I Menorandwn. in opposition to Plaintiffs 1 

M:rtion in Llmine filed. 

07/14/8~,...0rder on Plaintiffs' Motion for a Protective Order, state Defendants' 
~ 1'-btion to Corrpel, and Plaintiffs I M:>tion to catpel. "By agreerrent 

. of the Plaintiffs and State Defen9m1ts, this Court hereby orders: 
Plaintiffs shall answer within 30 days.from the date of this Order 
the State Defendants' Interrogatories 3(a), 4, S, 6, 7, 8, 20...;25 and 
27. These interr0:1atories may be an~red by neans of a single filing 
and in such case the answers contained therein shall be binding on all 
Plaintiffs. Plaintiffs shall.answer within 30 days frcm the date of 
this Order the State Defendants' Interrogatories 9(a)-(f), lO(a)-(f), 
11 (a)- (f) , 12 (a)- (f) , 13, 14, 15, 16 (a) - (f) , 17, 18 and 19. 'Ib the 1. 

extend possible, these interrogatories nay l:e an~ed by neans of ·a 
single filing, and the answers contained therein shall l::e binding on 
a1i Plaintiffs. Further, if a single filing is utilized, the filing 
shall designate to which Plaintiff said answer applies if it does not 
apply to all Plaintiffs {in particular, with respect to the witnesses 
and docurrents which nay be used at trial. ) Plaintiffs shall a.ruM::r 
State Defendants' Interrogatories 3(b), 3(c), 9(1)-(7), 10(1)-(7), 
11(1)-(9), 12(1)-(9).and 16(1)-(4)within 60 days of the date of this 
Oraer. Plaintiffs acJmowledgerrents· na.y be taken orally by telephone, 
in which case such Pl.a.in.tiffs shall be l:ound as if they acknowledged 
in person. In answering all of the above interrogatories, Plaintiffs 
shall a.ruM=r State Defendants' rnterr0:1atories· l and 2~ Plaintiffs 
object to answering State Defendants 1· Interrogato:cy 26 to the extent 
such seeks attorney's ~rk-prcduct. State Defendants continue to seek 
the list of witnesses Plaintiffs have intervi~~ . 'lhis dispute shall 
be dealt with at the hearing on the notic-~ :ix': H:t:.1.:..~s:c\ 
By agreercent of the Plaintiffs and State Defendants, this Court hereby 
orders: With regard to Plaintiffs' Pequest for Production No. 13, 
the State Defendants' understand the Courts 1 • order to be that the notion 
is denied except that State Defendants' shall identify those docurrents 
relating to the Colony Ordinance which state Defendants will rely upon 
at trial. Plaintiffs take the position that they are entitled to any 
docu:nents relating to the Colony Ordinance within State Defendants' 
~ssion.whether or not State Defendants rely upon such at trial. 
~-dispute-ehall--,se~t. 'With at--½he-heariug .. on-tbe_notim_;in. __ 
li.-nine-.- ---with-respeet.-~to-toose -a.~s .. .of.-State. . .Defendants.,,. ...where. 
state Defendants _ incoi:porate the answers of Defendant ~ of li.tlls, 
State Defendants ·are. lxrund by the answers of the TcMrl of~ unless 
and until the State Defendants supplenent their answers, in which case 
State Defendants will sunnarize the facts. of any· witnesses it. · 
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otherwise intends to call. Discovery Pequests Regarding the 
Colonial Ordinance - Plaintiffs will file a notion in limine, 
regarding evidence on the Colonial Ordinance. Pending the -Court's 
detennination of this notion, the Plaintiffs and State Defendants 
need not respond to discovery regarding the Colonial Ordinance. 
Costs are awarded to neither party. To the extent not dealt with 
herein, Plaintiffs' notion for a protective order and to cortpel and 
State I'.efendants' nDtion to canpel are otherwise denied. " 
(Brodrick, J. ) -. 

Copy of Order nailed to P. Stern, Esq. , M. T. Healy, Esq. , W. 
Knowles, Esq., H. L. Richardson, Esq., B. Bloom, Esq., R. Austin, 
Esq., and to S. St. F. 'Ihaxter II, Esq. 

Reply to Defendants ' Me:rorandum in Opp:isi tion to Plaintiffs I l-btion 
in Limine filed by Plaintiffs. 
Copy maile:l to Justice Brodrick in CUmberland County. 

David Strater, Esq., enters his ap:pearance as counsel for Plaintiff 
F.dward B. Bell. . 

Decision dated August 8, 1986 filed by the Court. 11Plairitiffs I motion 
in limine is DENIED." (Brodrick, J.) 
Copy of Decision mailed to s. st. F. Thaxter, Esq., D. Strater, Esq., 
M~ T. Healy, Esq., Paul Steni, Esq., R. Austin, Esq., H. Richardson, Esq. 
B. L. Bloan, Esq. 

-lt>tion to Withdraw Certain Plaintiffs filed by Plaintiffs. 
-Notification of Discovecy Service filed by Plaintiffs. Answers to 
Interrc,gatories pursuant to Order dated July 11, 1986 serve::1 on P. Stem, 
Esq. 8/11/86. . 

,..order dated 08/14/86 filoo on Plaintiffs t Motion to Withdraw Certain 
Plaintiffs. nM:>tion Granted." (Brodrick, J.) 
Copy of M:>tion and Order there::m mailed to S. St. F. 'Ihaxter, Esq., 
M. T. Healy, Esq., D. Strater, Esq., l?. Stern, Esq., R. W. _Austin, Esq. 
H. L. Richardson, Esq. and B. L. Blcx:m, Esq. 

08/26/ ..-Me:rorandum of Law in SUpp:,rt of Plaintiffs' Objections to the Defendant 
State's Interrogatory Number 26 filed. 

Me:rorandum of Law of State Defendants· in Support of M::ition to Canpe1 
Plaintiffs to Answer State Defendants' Interrogatory #26 filoo. 

rd.er filed by the Court. 11The State's notion to canpel plaintiffs• 
to aI1Slr.'er state defendants' .Interrogatory. #26 is. granted only to the 
extent that- plaintiffs are ordere:i to provide the State with the names 
and addresses of persons having or p.n:porting to have kncwledge of 
26 (a) and 26(b) • Plaintiffs do not have to prcrluce the statements of 
those witnesses." (Brodrick, .J.) 
Copy of Order mailed to s. St. F. Thaxter, Esq. , M. T. Healy, Esq. , 
D. Strater, Esq., P. Stem, Esq., R. W. Austin, Esq., H. L. Richardson, 
Esq. and B. L. Bloan, Esq. . . · . 

o.~ /26.L .... . · _:_ N:;>Uf~ti9tl~ .2f.JJ.~~:-~~-~~gia;_ hy~_~}i-i_Iij~~i.~i pfafut:i1ts·•· ·Answers 
lf.>3 to Interrogatories served on P. Stern, Esq., 09/25/86. 

09130/8 · ication of Discovecy Service filed by Plaintiffs;· Plaintiffs' 
~ Interrogatories to Defendants M:>ody Beach Tier II Group and ReqUest for 

Production of D:cmrents served on B~ L. ·B1can, Esq., 0"9/29/86. 
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·16 
Notification of Discovery Service filed by· Plaintiffs 12/05/86. 
Notice of Deposition and Request for Production of Ibcurrents of· 
~ Linscott and Notice of.De:position and Request for Production 
of Docurrents of Alberta Wentworth served on P. Stern, Esq., M. T. 
Healy, Esq., H. Richardson, Esq. and B. L. Blocm, Esq. 12/01/86. 

12/15/86 ,....witness SUb:i;:oenas for Der.osition filed by Plaintiffs 12/12/86; Service 
· ~f,4 made on Alberta Wentworth 12/6/86; Service made on P.obert Linscott 

12/08/86. . 

-Motion for Default or, in the Alternative, to Ccrnpel filerl by Plaintiffs 
12/12/86. 
Merorandum of I.aw in SuPJX)rt of lbtion for Default or to Canpe1 filed 
by Plantiffs 12/12/86 • 

..-Attachments to Plaintiffs' .Motion for Default and Marorandum filed • 

.,.lbtion for Enl~er.ient of Time filed by Defendant lbody Beach Tier II 
Group. · · 
Affidavit of Barri L. Blcx:m filerl. 

- Request for .Admissions filed by Plaintiffs. 

¥.otion-for St.mniary Judgnent filed by Plaintiffs. 
Msrrorandum of raw in support of 1-btion for SUnm3ry Judgrrent filed. 

01/09/'27 ,.....Notification of Discovery Service filed by Defenc1ant State of l1ai.ne 
11'- 12/31/86. Defendant State of :Maine's Supplenent to Answer£ to 

Interr09atories servecl on M. T. Healy, Eoo., W. Kncwles, Eso., 

01/16 

01/21 

s. Thaxter, Esq., R. Austin, Esq., E. Carson, Esq., H. Richardson, Esq., 
B. Bloem, Esq. 12/29/86. 

~ ... surrilernent to Pretrial 12r0rarx1um file:!. by Defendant state of naine 
~ 12/31/86. · 

1 'lt/. -SU:r,:nlanent to Answers to Int~atories file:::l by Defenn.ant State of 
Maine 12/31/86. -

-Notification of Discmrery Service filfrl by Defendants 01/02/87. 
Defendants ?b::xly Beach Tier II Group's Answers to Plaintiffs' 
Interrocratories arrl R.e:mest for Prcduction of Documents served on · 
s. St. F. Thaxter, II, Esq. 12/30/86~ 

Notice of Voluntary Dismissal at t;;9.,1n:tf' -1 0r-4 5- f:iJPd tiy "P1 .,.;..,~:tff~ -
01/06/87, viz; "Plaintiffs hereby voluntarily ciismiss Count 4 and Count 5 
of the Ccxnplaint without prejucice, p.irsuant to 11.R.Civ .P. 41 (a) (1) {i) • '' 

dbtion for Extension· of Tine filed by Defen:iants 01/15/87. · 

Order dated 01/20/87 filed on Defendants• Motion for Extension of Time. 
~ ........ 

"?btion Granted" • (Bron.rick, J.} · _ 
Copy of ?btion and Order thereon mailed to s. St. F. 'Ihaxter, ~. , 
o. Strater, Esa. ,_ M. T. Healy, Esq. P. Stenl, Esq., w. c. Know~es, 

. Esq.,, E,._ MStj,,n, __ Esq., fl. Rich~~11, Ef;g!, B. Bloem, Esq. 
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17 
1/28/87t1ril'I) ;Notification of Discovery Service filed by Defendants 01/28/87: . 

v.3.,7 Defendants Moody Beach Tier II Group's Answers to Interrogatories and 
Request for Production of Documents served on S.F. St. Thaxter, esq. 

02/02/ 

02/04/ 

02/04/ 

01/27/87. . . . 

1..,.,-Hesronse to Plaintiffs I Re:JUest for Admissions file:1 by Defendants. 

1-btion to SUbstitute Party Plaintiff file:1 by Plaintiffs 02/03/87. 

ss-M:::>tion for SUrrmary Judgment file:1 by Defendants. 
,.Joint Marorandum of Defendants I State of Maine and the Town of Wells 
and Its Selectmen in Opp:,sition to Plaintiffs' ?btion for SUnmary 
Judgment and In Support of Defendants' Cross-M:>tion for SUnmary Ju<lqment 
file::i. @ -Exhibits to Joint Maoorandum of Defendants' State of .Maine an::i the 'I'ckin 
of Wells and Its Selecbnen in Opposition to Plaintiffs I M::rtion for Surnna: 
Judgment and in Supp::>rt of Defendants' Cross-M:>tion for Surrmru:y Judgment 
filed. 

~fidavit in SUpp:>rt of l-btion to SUbstitute a Party Plaintiff. filed 
. 02/05/87. . 

,...copy of deposition transcript of Alberta M. Wentworth filed in conjuncti< 
with the Joint· Memorandum of Defendants 1 ••· State of 1'1aine aIX1. the Tt:hm of 
Wells and Its Selectmen in Opfosition to Plaintiffs' ?btionjbr &r.mary 
Jud~t and in Sunp::irt of Def encl.ants' Cross-lbtion for 8urT.Jazy 
Judgment file:1 02/06/87. 

,....Response to Plaintiff's Request for Admissions filed by Defendants 
'? Moody Beach Tier II 02/11/87. 

,Notification of Discovery Service filed by Defendants Inh. Town of Wells 
02/11/87. Defendants Moody Beach Tier II Group's Answers to Plaintiffs' 
Interrogatories and Request for Production of Documents served on 
S. St. F. Thaxter, Esq. 2/10/87 • 

....-Notification of Discovery Service file:1 by State Defendants 03/09/87. 
state Defendants' Interrogatories and ~est for Production of Documents 
to Plaintiffs with Respect to Clain 14 and Request for Admissions 
sei:va:1 on S. st.F. Thaxter, Esq. and Counsel of Record 03/06/87. 

03/12/~ ,.,.M::1tion to Conpel and for Sanctions Against Plaintiffs filed by 
{ J'fy ~tate Def~ants. . 
''-'' ·. ·tt~.:~nn1:e..°lt1<'!1 111 support of State Defendant's fution to CCinpe1 an1 for 

Sanctions filed. 

03/23/8 ~on for Clarification of Discov~ Deadline file:! by Defendant, . 
'/fl I H:xrly Beach Tier II Group. 

_...Notification of Discovery Service filed by Defendant Moody Beach Tier II. 
Defendant Moody Beach Tier II Group's Answers to Interrogatories and Reque: 
for Production of Documents served on S. St. F. Thaxter, Esq. 01/27/87. 
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...-M:>tion for Pl:otective Order and. Objection to Defendant State of 
Maine's Seoond Set of Interrogatories filed by Plaintiffs • 

.,...-Mem::>randum of Law in Support of Plaintiffs• fution for Protective 
Order file:1. 

lb 

i -F.eply Mem::>~um of ~. in Supp:::,rt of Plaintiffs• M:>tion for SUrrrnary 
1 Judgment anl in Opp:,sition to Defendants' Cross M::ltion for SUrnnary 

Judgment file:l. 
tf!iir\ Plaintiffs I Mem:Jrandum of law in Opposition to State Defendant's 
V M::,tion to Canpel and for Sanctions filed. 

-Plaintiffs' Motion to Detennine Sufficiency of Defend.ants• Answers 
to Plaintiffs' Request for AdrnissioB.s filed . 

...... Plaintiffs' Manorandum of law in SUPFQrt of M:>tion to Detennine 
Sufficiency of Defendants' AnS\,v'erS to Plaintiffs' Re:ruest for Admissions 
filed. -

04/07/8 ,....State Defendants M:>tion for Service of Interrcq-atories and Request 
60 for D:::x::uments Relating_ to Plaintiffs' Claim 14-file:l. 

04/10/87 

State Defendants Marorandum in Opposition to Plaintiffs' Motion for 
a Protective Order and Objections to State Defendants Interrogatories 
Regarding Claim 14 and in SUpr,:ort of State Defendants• ?btion to Pennit 
Service of Said Interrc:X"Tatories £ilea. 

Hear:ing had on M:>tions on April 9, 1987. Plaintiffs' M:ition for Default 
or, in the Alternative, to carpel. "!-btion Denied. Non an~:ing Tier II' 
have tw::> weeks to answer or b: dismissed with prejudice." (Brodriek, J.) 
Defendant M::ody Beach Tier II Groups l•btion for Enlargement of Tme. 
"Motion Granted. u (Brodrick, J.) Plaintiffs' ?-btion for SUnmary 
Judgrrent. 111':btion Denied. See Record for Reasons. 11 {Brodrick ,J.) 
Plaintiffs M:>tion to Substitute Party Plaintiff. ".M:>tion Granted. 11 

(Brodrick, J.) Defendant M:x:xfy Beach Tier II Groups !vbtion for 
Clarificaticm of Discovery Deadlinee ;'New Discovecy Deadline agreed to. 11 

(Brodrick, J.) Plaintiffs• M:>tion for Protective Order and Objection 
to Defendant State of 1'".iaine's Second Interrogatories. 11.M:ition Denied 
after State's interrogatories ,;..ere ordered changed by court. See record 
for court ordered chanqes. " (Brcx:lrick, J. ) Plaintiffs I tbtion to Determin 
Sufficiency of Defendants• .Answers to Plaintiffs' Request for Admissions. 
111'".otion m::::oted by stipulation. See record for stipulation. " (Brodrick, J., 
State of M3.i.ne and Bureau of Public lands 1-btion to carpel and for Sanctii 
against .Plain_tiffs: .. Granted in part and denied in part. See record for 
details." (Brodrick, J.) Defendant State of na.ine and Bureau of Public 
I.ands l-btion for Service of Interrogatories and Request for D:oourrents 
Relating to Plaintiffs' Claim 14. 11M:>tion granted after question were 
m:xlified by court. See reo:>rd for details. 11 (Brodrick, J.) Defendants 
State of lJ"..a,;ine and TcMn of w:t,J.1 "'. 21.nd 5ts ,Sel~r' !": ~"'~--!'b+.ion for 
SUrrnm:y Judgment. "M:>tion Denied." ( Brodrick, · J.) Cindy Packard, Court 
Reporter. . . . . 
Copies of M::>tions and Orders thereon mailed to all counsel of reoord. 

tetter w:i.thdrawinsr Mr. am. Mrs. Spencer Furbush ~ plaintiffs in this 
action filed. 
Answer to State Defendant I s Inteno;ratox:y #26 filed by Plaintiffs. 

pplanental Answers to State Defendant's Interrogatories filed by 
Plaintiffs. . 

Scheduling Order filed by the Court. (B:i:ooridc, J.) 
Copy of Sche:fuling Order mailed. to all counsel of recc,m •. 

. ~ . 
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,,Notification of Discovery Service file:'i' by Plaintiffs 05/01/87. 19 
Plaintiffs' Answers to State Defendant's SUpplenental Interrcaatories 
and Re:;ruest for Prc:q.uction of Ilxuments to Plaintiffs with Respect 
to Claim 14 serve:l on Paul Stern, E~. 4/30/87. 

05/15/ ,.....Notification of Dis.covery Service filed by Defendant State of Maine. 
t4 State Defendants' Second and Third Supplements to Answer to Inter

rogatories and Addition to First Supplement served on M. T. Healy, Esq 
w. Knowles, Esq., S. Thaxter, Esq.,-R. Austin, Esq., E. Carson, Esq., 
H. Richardson, Esq., B. Bloom, Esq. 05/13/87. 

Notification of Discovery Service filed by State Defendants 05/20/87. 
~ . 

Request for Entry Upon Land for Inspection served on S. Thaxter, Esq., 
M. Healy, Esq., W. Knowles, Esq., B. Bloom, Esq., H. Richardson, _Esq., 
E. Carson, Esq., and R. Austin,. Esq. 05/19/87. 

~signature Page to Deposition of Robert Linscott filed on 05/26/87 •. 

,,,........ ... , ...... Notification of Discovery Service filed by Plaintiffs. 06/01/87. Respons 
to Request for En.try Upon Land for Insp~ction served on P. St~m. ~sq. 
05/28/87. 

· .,...Notification of Discovery S~ce file:l by Plaintiffs 06/04/87. 
supplemental Resi:onse to State's Interrogatories Re: Witness·I..oretta 
Weigal serve:l on Paul stern, Esq. (by hand) 06/02/87. 
Notification of Discovery Service file:l. by Pl~intiffs 06/04/87. 
SUpplemental Resi:onse to State's Interrogatories Re: William Case 
serve:1 on Paul Stem, Esq. 06/03/87 • 

...-Notifi.ca.tion of Discovery Service file:1 by Defendant Mcxxly Beach Tier ni 
Group 06/04/87. Deferrlants ?b:x:l.y Beach Tier II Group's Answers to 
Plaintiffs' Interrocator-ies and Reauest for Pro1uction of Documents 
(Harold .An:ierson, Raymand and. Margaret Angelucci, George E. Bertini, Jr._ 
Eznest Brousseau, Mr. & Mrs. Oscar Demuth, Elmer J. Flynn; James M. 
Fortunato, Mr. and Mrs. Rayrrond M:Jrin, Robert and Maureen Roche, 
Robert and Marcia Post, Jahn arrl Eleanor Sullivan, George Tal:or, John 
and Marie Walsh, Stanley and Irene Jacobson, Mary and John Iritano) 
seive:1 on s. st. F. Thaxter, Esq. June 3, ·1987 • 

.,...Notification of Disoovery Service filed by Plaintiffs 06/09/87. 
Notice of Dep::>si tion of E::lwin A. Churchill serve:1 on Counsel of Record 
06/08/87. 

Notification of Disoovery Service file:1 by Plaintiffs 06/09/87. 
Request for Admission serve::l on P. Stem, Esq., M~ Healy, Esq., H. 
Richardson, Esq. and~- Blcx:m, Esq. June 8, 1987. 

otification of Discovery•service filed by Defendant TCMri of Wells 
06/09/87. Re:;iuest for Admissions, June 8, 1987; SUpplanent to Pretrial 
Merorandum ani Answers to Interrogatories,. June 8, 1987; ano. Additiqn 
to 'Ihird supplement to Answers to Interrogatories serve:l on S. St. F. 
~, Esq., H. Richardson, Esq., _B. Bloan, Esq. and R. Austin, Esg. 
June 8, ·1987. 

·•-~i:'O~l~~el-by-P;';"'ll~ffi;. · 
;-·Li.st--of · Emibits·:f:t:le.t-i,y-Pla:rnti.ffs-; 
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Copy of Plainti'ffs' list of takinsT experts, dated May 15, 1987; 
State.Defendants' Request for Entry UfX)n Larrl for Inspection, 

t 

dated May 19,~1987; Plaintiffs' Resp::,nse to Request forEntcy, 
data::i May 28, 1987; arrl Plaintiffs' SUpplanental Resronse to 
Int~atories Re;,aminq Takincrs Expert with letter, dated. June 2, 
1987 filed by Defendant State of Maine - B.P.L. 06/11/87 (Documents 
were subject of teleµione conference held on June 4, 1987.) 

otification of Discovery Service file.'1 by Plaintiffs 06/15/87. 
Second SUpplanental Resp:mse to State's In~atories (re: Richard 
Dunn), Second supplemental Response to State's Interrogatories 
(re: Loretta Weigel) arrl Secx:md SUpplanental ResJX)nse to State's 
Interrogatories (re: William Case) served on all C'OUilSel 06/12/87. 

Transcript of P:roceedings, Motions, before the Hon. William S. Brodrick 
on April 9, 1987 filed by Cindy Packard, Court Re}X)rter, 06/17 /87. 

Transcript of Proceedings, Chambers Conference, before the Hon. William s. 
Brodrick on April 9, 1987 filed by Cindy Padqu:d, Court Reporter, 06/17/8~ 

Entry of Appearance for the Plaintiffs filed by George L. Haskins, Esq. 
06/24/87. 

~•·Notification of Discovery Service filed by Defendant State of Maine 
~,:3 06/26/87. Notice of Der:osition of Plaintiff Robert Kirk, Loretta Weiqel 

arrl William Case serve.'1-on S. St. F. 'J:hax!:.er, Esq. 6/25/87. -

· ~ ,. ?-btion for Reconsideration filed by Plaintiffs. 
~ Merorandum of I.aw in. Supp:>rt of 1btion for Reconsideration filed by 

Plaintiffs~ . 

Order filed by the Court. "Plaintiffs are to pay Mr. Austin for his 
services to date. Mr. Austin w;ill not be required to attend any 
further hearings in this matter. 11 (Bred.rick, · J. ) 
Copy of Order mailed to S. St. F. Thaxter, Esq., D. Strater, Esq., 
G. L. Haskins, Esq., M. T. Healy, Esq., P. Stern, Esq., W. C. Knowles, 
Esq., R. Austin, Esq., H. Richa:rdson, Esq., B. Blcx::rn, Esq. 

l 0111318 Notification of Discovery Service filed by State Defendants 06/29/87. 
Notices of Deposition for Plaintiffs R. Cooper,. G. Pope, R. Pope, G. 
Schofield, I. Marsden, B. Statson, E.· Walker, G. Telge, G. Lam::,reaux, 
and R. Larroreaux sezyed on S .- St. F. Thaxter, .Esq. 06/ 26/87. 

I 
! 

T.rial Msrorandum filed by Plaintiff. 
spanse to Defendants' Request for Admissions Under Rule 36 filed by 

Plaintiff. . .. . 

• ial Brief filed by Defendants State of Y.aine and TCWn of Wells. 

ial Brief filed by M:od Beach Tier II. 

fff/~--- · Notifteartm-of"Dmccro•r:t)rS~-e-~ierrtJrMendantt,.fflfi4/13-r. 
~if. · · Response"to-·'the-Tu:!ques.t .. for-Admissron~d--orrB:---St .---F:··-.!fl-ia:xter, 

Esq. 07/13/87. . •. 
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,.. Defendant, Tier II, adopts the '1'c:Mn of Wells and State's Res}:onse 21 
to Plaintiff's Request for Admissions 07/20/87. 

-Defendant, Tier II List of Witnesses filed 07 /20/87. 

Defendants' Marorand.um of Law in Opfx:>sition to Plaintti.ffs I M:>tion for 
Reconsideration filed 07/21/87. 

-Plaintiffs' Supplemental List of Exhibits filed. 

David Strater, Esq. withdraws his a~ance as oounsel for Plaintiff 
F.dward B. Bell 07/24/87. 

,Noti£ication of disoovezy sel:Vice filed by Plainti£fs 07/24/87. 
~g?, SUpplanental Resp::>nses to State Defendant's Interrogatories (Warren Jones 

and Robert Kirk) served on Paul Stem, Escr., Barri Bloem, Esq., William 
Kno.vles, Esq. and Michael Healy, Esq. 07/23/87. 

@ 
07/29/8 

07/29/87 

08/11/87 

tipulation filed by Counsel 07 /28/87. .{Re: Exhibits) 

£lerk' s Certificate filed by Plaintiffs. 
Attestoo ropy of Clerk's Certificate mailed to Lynne C. Watson, J.e?al 
Assistant. 

Entire file transferred to Sagadahoc County superior Court for 
trial. case hand carried by Justice Roland A. Cole. 

Under date of 08/03/87: -
At Lincoln County Superior Court, Wiscasset, Maine -
Deferrl.ant, Tcwn of Wells' l-btion to Reopen Discovery for the Limited 
purp::>se of de:EX)si.J:l;3' Paul Kimball and Merorarrlum in SUPJ?Ort Thereof 
(no maro enclosed) filed. 
Letter fran P. Stern, Esq. regarding scheduling filed. 

Jury waiverl trial began. Hon. William s. Brcdrick, Justice Presiding. 
Attorneys for the Plaintiff - Sidney '.Ihaxter, Esq.,. John Gleason, Esq., 
John Bernotavicz, Esq., Nancy Ziegler, Esq. and Gec,rge L. Haskins, Esg. 
Univ. of Pennsylvania and Member of Maine Bar Association: Barri Bloem, 
Esq. for Defendant Tier Group II. Paul Stern, Esq. and Thanas Warren, Es 
for the State; Mi.cha.el Healy, Esq. and William Kna.vles, Esq. for the 
TcMn of Wells. Cindy Packard, Court Reporter. Debra Ncwak, Court.roan 
Cle:ck. 
laintiff 's Marorandum of Law in Opp::>sition to Defendants I Motion in 

Limine fila:1. . · 
Recesse::i to 08/04/87 at 9:00 A.M. 

Second day of _ Jury waive:i trial held before Hon. William s. Brodrick 
at Lincoln County superior Court 08/04/87. Cindy Packard, Court Rep:>rter; 
Debra Nc:Mak, Courtrcan Clerk. 
Recessed to 08/05/87 at S:00 A.M. 

'lhird day of Jury waived trial held before Hon. William S. · Brodrick 
a.t-·I:cint:xrln-ffiutrty-Sap:!tiur~/'057'13'1;-·---cinayPada£cd·,-'COUrt"l@p:>rt&; 
Bel::orah--Peab:idy,etra:rtrei-ax-;-
Recessed to 08/06/87 at 9:00 A.M. 
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Fourth day of Jury waive:i trial held before Hon. William s. 
Brodrick at Lincnln County superior Court 08/06/87. Cindy Packard, 
Court Reporter; Debra Na-mk, Court.roan Clerk. 
Recessed to 08/11/87 at 9:00 A.M. 

Plaintiffs' Exhibits.Nos. 1 through No. 229 marked prior to trial. 

Exhibits during trial in Lincoln County on 08/03/87 -
Plaintiffs' Exhibits Nos. 1 (deed - M::Bride to Bells 04/19/62), 
No. 17 (deed - McKean to Bissonettes 10/26/76), No. 22 (copy of deed 
Cooper et als to Trustees of the Cooper Family Trust 09/01/73), 
No. 25 (deed - Fall to Enfield 05/27/82), No. 26 (Deed-- Plumer to 
Hagstrome 04/26/65), No. 27 (Deed - Mansfield to Haseltine 09/18/74), 
No. 28 (Deed - Smith to Haseltine 09/23/63), No. 29 (Deed - Guillemette 
to Hedman 02/21/64), No. 44 (Deed - Howard to Hendersons 09/12/61), 
No. 46 (Deed - Cram, Sr. to Hogans), No. 47 (Deed - Kolovson to Howe 
08/24/79), No. 48 (Deed - Jellison to Howe 11/08/76), No. 50 (Deed -
Perry to Jones 06/27/68), No. 98 (Deed - Eddy to Kenary), No. 106 
(Deed·- Penta to Kennan 02/26/82), No. 109 (Deed - Kings to Kings 
08/31/81), No. 126 (Deed - Powers to Larnoureauxs 05/19/76),""No. 127 
(Deed - Jenks to Lords 11/19/76), No •. 132 (Deed - Fences to Magnes 
02/01/79) ~ tlo. 139 (Deed - Adams to Maloney 05/21/64), No. 137 
(Deed - Clapp to Buddington 12/22/81), No. 138 (Deed - Whitehouse 
to Marsden 10/7/22), No. 139 (Town of Wells 1979 Tax Bill), No. 140 
Deed - Marshall to Pope 01/23/81), No. 151 (Deed - Ryan to Ryan 
12/23/77), No. 156 (Deed - Underwood to Schofield), No. 160 (Deed -
Benoit to Shannon 08/27/69), No. 174 (Deed - Kellett to Stirling 
07/16/76), No. 180 (Deed - Treiss & Remington to Connecticut Bank 
and Trust Co.), No. 181 (Deed - Ireland to Van Loan & Friberg 
03/12/80), No. 186 (Deed - Brooks to Walker 08/01/63) and No. 189 
(Deed - La~renade to Wyne 04/27/83) offered and admitted. . 
Plaintiffs Exhibits Nos. 230, 231, 232 & 233 (photos) marked, offered 
and objected to. 
Defendant Town of Wells' Exhibit No.• 100 (photo) marked, offered -
obj. - not admitted. 

Exhibits during trial in Lincoln County on 08/04/87 -
Plaintiffs' Exhibits Nos. 19 (letter from Burt R. C.ooper to Attorney 
General State of Maine 04/15/41), No.· 20 (letter from Raymond E. Rendall 
Forest Coomissioner; to Frank Cowan, A.G. State of Maine 04/23/41), 
No. 21 (letter from Frank Cowan, A.G.. State of Maine t(? Burt-Cooper 
05/17/41) and No. 23 (letter frcm Ray p. Hanscom, Esq. to Burt R •. Cooper 
re: Title - Ogunquit Beach) offered and admitted over objection. 
Plaintiffs' Ex:.MJ:tlts No.s. _24- (C®per vs .. Inb, Town of Wells, York, ss. 
C.V-84-225 05/03/84 entire file), No. 58(a) (Volume ,I - page 23 
(March 1934) Art. 62 repair of breakwater), and No. 58(c) (Volume I~ 
page 245 (March 1937) Art. 34 beach. clearing, Art. 36 seawall constructid 
offered and admitted. Plaintiffs' Exhibit No. 100 (mortgage deed -
Kenary to Biddeford Savings Bank 06/11/65) offered and not admitted. 
Plaintiffs' Exhibits Nos. 182 (Title opinion letter dated 03/19/80 
from Verrill & Dana to Maine Savings Bank, Friberg & Van_ Loan) ·and 
No.· 1s3 (Hand drawn map of deed description by Verrill & Dana 03/19/~0) 
.offer.ed.,;m,L.adm5,t.te!LQ:v.Pr_.object,inn.,Jl~in_tJf.fs', __ Jf1!'hiJuJ:,~N,g •• ,,l~. 

=~a~~~~l~ ·~iet~u0~/3~;~~~~ ~~!~~rom-
1.eon Walker, Asst. A.G.) offered ~ obj. - not admitted. Plaintiffs' 
Exhibit No. 234 (letter to Strater dated 10/3/83) marked, offered -
objection. 
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?J 
Defendant Town of Wells' fahibit No. 101 (list of na11es of Tier 11' 
Group) marked. 

Exhibits during trial in Lincoln C.Ounty on 08/05/87 -
Plaintiffs' Exhibit No. 2 (copy of Notice by Bells re: intent to 
prevent public use of their property 09/14/64) offered and admitted 
over objection. Plaintiffs' Exhibit No. 3 (copy of "warning" sign 
signed by Ed Bell) ::ifferc.:: and adnitted. Plaintiffs' Exhibits No. 
4 (letter to Board of S2l2~tmen, Wells to David Strater 07/14/66) 
and No. 5 (letter to Hoyt from Leon Walker, Asst. A.G. 02/09/73) 
offered and admitted over objection. Plaintiffs' Exhibit No. 6 
(letter to R. Littlefield from E. Bell 03/08/74) offered and admitted. 
Plain tiffs' Exhibit Ho. 7 (letter to Mrs. Bell from Mrs. Bob Healey 
08/28/77) offered and not admitted. Plaintiffs' Exhibits Nos. 11 
(Edward Bell et al vs. Inh. To\-m of Wells et al, York, ss. CV-78-582 
11/13/78 - entire filz), No. 13 (photo of Bell's fence 6/21/81), . 
No. 14 (photo of 3ell's fence & house 06/21/81), No. 15 (photo (close 
up) of Bell's fence with signs), No. 16 (photo of beach houses looking 
west), No. 191 (letter to Robert Littlefield from D. Strater 06/27/78) 
and No. 192 (letter to Board of Selectmen from D. Strater 08/15/78) 
offered and admitted. Plaintiffs' Exhibit· No. 193 (letter dated· 
07/31/70 to Chief of Police, Wells from Leon Walker, Asst. A.G.) 
reoffered and admitted. Plaintiffs' Exl1ibit No. 194 (03/07/67 
Memo to La.r.vrence Stuart from Jerome Matus - Attorney General's Opinion) 
offered, admitted over objection. Plaintiffs' Exhibit No.234 (letter 
to Strater dated 10/03/83) reoffered and admitted over objection. 
Defendants' Ex.7.ibits No. 101A (letter fror,1 D. Strater to E. Bell) and 
No. 101B.(letter from D. Strater to E. Bell w/ second page included) 
marked. Defendant· Tm•m of Weils' E,,chibit No. 102 marked; No. 103 
(letter to D. Strater from B. Shur dated 08/09/66} marked, offered and 
adr:dtted, No. 104 (letter to II. Fellman from E. Bell 08/02/66), No. 105 
(letter to P. Foster from D. Strater 08/10/66) and No. 108 (letter to 
E. Bell from F. Tilman, Jr. 11/7/77) marked;.No. 109 marked. 

Exhibits during trial in Lincoln C.Ounty on 08/06/87 - · . · 
Plaintiffs' Exhibits Nos. 69 (b/w photo of Henderson house & Jones 
house early 1930's) offered and admitted over objection; No. 70. 
(1941 b/wphoto of Jones House), No. 71 (1946 b/w~photo of workers 
putting in cement seawall) and No. 72 (1977 aerial photo of Moody 
Beach with Doc's house in center) offered aud admitted; No. 73 (1984 
phot~ of accessway #17), No. 74 (1984 photo of accessway #18) and 
No. 75 (1984 photo of accesmvay #19) offered.and admitted over objectior 

· No. 79 (recent photo of general view of beach) offered and 21'.-:i ~· 1/cd{ · 
No. 8Q (1985 photo 11H2w Beach Rules" at accessway #19) offered and 
adr.titted over objection; Nos. 88, 89 & 90 (phctcs) offered and.admitted; 
Nos. 91, 92, 93, 94, 95, 96 & 97 (photos) offered - obj - not admitted;· 
No. 141 ("Notice to Guests" using Pope's cabins) offered and admitted; 
Nos. 142 (letter 06/18/85 to A.G. From Philip Pope), No. 143 (photocopy 
of fire pennit from Wells Beach Fire Dept. to Pope's.Lodging) offered -
obj. - not ac'unitted; No. 144 (sll!ilTlOns dated 07/04/85 for illegal bonfire 
on beach) objection; No. 145 (Ad in Wells Guide 1981 thru 1984) and 
.?i9.~J;46 __ {~~9LM9@X~cb._.indicating,rloc.ation. 0£ .. PD~! ~i-~in..cv 
~f f ~F~ --~-. ?gIJt! t!:~.LJ~.9 •.. .l!i9. .. (118.3 .. _photo .. oLseawall. with. GAY .. BEACH "''!'

·WELCX)ME1' spray painted in red) and No. 150 (7/83 photo of seawall with 
''NUDE BFAOI - SIT" spray ~.nted in red) offered and not admitted; 
Nos. 164 through 171 (photos) offered and admitted over objection;. 
N'o. 175 (mortgage deed - Stirling to Biddeford Savings Bank 07/16/76) 
objection· - -not: admitted; -No. 177 (1982 photo}, N!Y. 178 (1983 photo} and 
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No. 179 (1983 photo) offered and admitted; No. 219 (NarICE 'IO All 
USERS OF M:ODY BEA.GI signed by Justice Bradford 05/24/84); · 

No. 235 (Conservator's Deed.06/24/68) marked, offered and admitted. 

Fifth day of Jury waived trial held before Hon. William S. Brodrick 
at Lincoln County Superior Court 08/11/87. Cindy Packard, Court 
Reporter. Debra Nowak, Courtroom Clerk. 
Plaintiffs' Exhibit No. 51 (Warrant for Special Town Meeting dated 
09/09/49 w/ Proposed Zoning Ordinance) offered and admitted; No.110 
(Deed - Burt to Kirk 08/19/77) and No. 113 (Note from MMC,Inc.'s 
Hearing Officer 07/25/84) offered and admitted over objection; 
No. 114 (Application for Abatement of Property Taxes dated 7/30/84 
filed by the Kirks) and No.115 (photos) offered and admitted; -
No. 117 (''WORLD-0-GRAM'' received by Kirk dated. 07 /09/85) offered -
obj. - not admitted; No. 121 (May 1975 Zoning Ordinance, Town of Wells, 
Maine), No. 152 (Deed - Ryan to Ryan 05/28/82), No. 154 (Scrapbook 
page with fhotos) offered and admitted. 
Defendants Exhibits Nos. 68 (map dated 1872 Wells Area), No. 73 
(sU!Tlllary of purchase prices - 1960's), No. 74 (1970 Sales Sheet -
Summary), No. _75 (Surrmary 1980's of Purchase and Sales of Plaintiffs) 
and No. 77 (Kirk Property - Slilmlary) marked, offered and admitted; · 
Defendant Townof Wells' Exhibits Nos. 111 (photo - south end of 
Moody Beach) marked; No. 112 (photo - south end of Moody Beach) marked, 
offered and admitted over objection. 
Recessed to 08/12/87 at 9:00 A.M. 

Sixth day of Jury waived trial held before Hon. William S. Brodrick 
at York County Superior Court 08/12/87. Cindy Packard, Court Reportei 
Sharon Contois, Courtroom Clerk. 
Plaintiffs' Exhibits No. 30 (1960 b/w photo of construction of seawall), 
No. 31 (1969 b/w photo of construction of seawall), Nos. 32, 33, 34, 
35 & 36 (1969 b/w photos of construction of seawall), No. 37 (1960 
photo looking down beach during construction of seawall),No. 38 
{1969 photo of beach looking towards ocean ), No. 40 (1980 photo 
looking down beach), No. 41 (photo of beach looking east), No. 42 
(photo of beach looking east), No.43 (photo looking down beach ) , 
No. 58d (Volune I page 257 )., No. 58g (Volume J, Page 107 dated 
March 1942), No.58m (Volume K, page289 dated March 1949), No. 61b · 
(Volume L, page 148 dated March 1953), No. 64b (Volume O, page 51 
March 1966), No. 124 (Taking,Ogunquit Beach District.From Tibbetts 
to Hoyt 04/02/25), No. 221 (U.S. Dept. of the Interior Geological 
Survey Maine(York C.01.mty · 1889), No. 222 (U.S. Dept. of the Interior 
Geological Survey Maine -York County 1941), No. 223 (U.S. Dept. o_f 
the. Interior Geological Survey" Wells Quadrangle 1944) , No. 224 
(U.S. Dept. of the.Interior, Kennebunk Quadrangle, Maine,York County 

-1941), No. 225 (U.S. Dept. of the Interiqr, Wells Quadrangle,. Maine 
1956), NO. 226 {Map of Wells, Maine 1983), No. 229 (U.S. Dept. of 
the Army C.Orps of Enginee,rs, Geological Survey, Wells ~adrangle 
1956) offered and admited. 
Defendant Town of Wells' Exhibits Nos. 110 (deed - Kirk to Burt) 
marked; No. 113 (wa.rranty deed - Kirk dated 12/26/86) marked,offered 
and admitted; No. 118 (mortgage deed - Kirk to Maine Savings Ba.nk) 

_marked, offered and admitted. 

otification of Discovery Service filed by Defendants 08/13/87. 
Defendants Moody Beach Tier II Group's Answers to Plaintiffs'. 
Interrogatories and Request for Production of Docunents (James & 
Mary Cassidy) served on Cotmsel 08/10/87. _ · -
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- 25 Seventh day of Jury waived trial held before Hon. William S. 
Brodrick at Lincoln County Superior Court 08/13/87. Cindy Packard, 
Court Reporter. Debra Nowak, Courtroom Clerk. 

-Defendant, Town of Wells, memorandun of law filed. . 
Plaintiffs' motion in limine and memorandum of law in support of filed. 
On Plaintiffs' motion in chambers - Defendant, State of Maine, moves fo 
a directed verdict on the taking claim. Under advisement. Defendant, · 
State of Maine, moves to dismiss Mr. Kirk as part of lawsuit - Under 
Advisanent. Town of Wells joins in motion to dismiss Mr. Kirk as part 
of lawsuit. 
Plaintiffs' Exhibit No. 208 (Warrant - Annual Town Meeting, 03/12 & : 
19/83 to R. Linscott) offered and admitted; No. 236 (Newspaper Aricle -i 
Re: Drake's Island) and No. 237 (letter to Littlefield from Coulombe) · 
marked. Defendant's Exhibit No.112a (letter) marked, offered - obj. -
not admitted. Defendant Town of Wells' Exhibit No. 119 (Deposition 
of Paul Kimball) marked, offered and admitted.· 
Recessed to 08/14/87 at 9:00 A.M. 

Eighth day of Jury waived trial held before Hon. William S. Brodrick 
at Lincoln C.Otmty Superior Court 08/14/87. Cindy Packard, Court Report• 
Karen A. 0:iwgill, Courtroom Clerk. 
Defendants' Exhibits Nos. 3a - 3f (photos from historical society 
dated 08/87 & 89) and No. 5 (Postcard Photo taken in front of Forbes 
Restaurant,.Wells, Beach 1920 - 25) marked, offered and admitted 
over objection; Nos. 6a ~ 6d (Postcard of Wells & Crescent Beach 
postmarked 1911, 1912 & 1916) and No. 7 (Ogunquit by the Sea Brochure 
marked and offered; No. 8 (letter to judiciary by Olas. Tibbetts in 
1923), No. 14 (record from Town of Wells 1892) marked, offered and 
admitted; N0. 16 (copies of clippings from Annie Bates diary) and 
No. 17 (newspaper clippings [articles] by Annie Bates - copies) 
marked and offered; No. 18 (map of house lots ort Ogunquit Beach by 
Tibbetts) marked, _offered and admitted over objection. · 
Originals of Defendants' Exhibits Nos. 3a - 3f to be substituted 
08/17/87. 
Court to rule on admissibility of Defendants' Exhibits No. 6a - 6d, 
7, 16 & 17 after 2 page memorandum subnitted by counsel on documents. 
Memoranda to be filed by 08/18/87. 
Recessed to 08/17/87 at 9:00 A.M. 

Ninth day of Jury waived trial held before Hon. William S. Brodrick at 
Lincbln Cnunty.Superior Cnurt 08/17/87. Mary Riley, Court Reporter. 
Karen A. Cowgill, Courtroom Clerk. 
Recessed to 08/18/87 at 9:00 A.M. 

Tenth day of Jury waived trial held before Hon. William S. Brodrick 
at Lincoln Cnunty Superior Cou+t 08/18/87. Mary Riley, Court Reporter. 
Karen A. C.Owgill, Courtroom Clerk. 
Plaintiffs' renew objections to answers to interrogatories by Defendant, 
Tier II Group - C.Ofy of list of answers received by Plaintiffs -
filed. Plaintiffs objections DENIED - Previous ruling of admissibility 
to stand. 
Defendant Tier II Group's Exhibits Nos. 150 (copy of Olarles Grover 
deed), No. 151 (copy of Robert Tabor deed), No •. 152 (7 photos in . 
envelope - Robert &--- Ruth Taoor - dated 1948, 49, _ 65,68 & ~O), 
No. '153 "(coJ?y .. orBeauregard deed; No. 154 (photos in envelope of 
Beauregards family and friends on beach dated 1964, 65, 67 & 69), 
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No. 155 (copy of original deed to Beauregards & Savages),_No. 156 
(copy of deed to Garthwaite), No. 157 (copy of deed from Pinkham 
to Garthwaite), No. 158 (copy of listing sheet to lot purchased by 
P. Sterling), No. 159 (copy of listing sheet to lot purchased by King) 
a~d No. 160 (copy of deed from Olson to Angelucci) marked, offered and 
admitted. Defendant Tier II Group's Exhibit No. 161 (envelope with photoi 
of Angelucci 7 family (10] taken from 1948 thru 1986) all photos taken 
prior to 1984 admitted - photos dated 1985 - 1986 to be kept in same 
envelope but not admitted. Defendant Tier II Group's Exhibits No. 162 
(copy of deed from Frasier & Tibbetts Estate to Penny) and No. 163 
(copy of deed fran Frasier & Tibbetts Estate to Flynn) marked, offered 
and admitted. 
Plaintiffs' memorandum of law in support of objection to introduction 
of evidence,,,:. Defendant, Town of Wells, memorandum of law in support 
of introduction of evidence filed. (Originals given to Brodrick, J. 
for ruling). 
Recessed to 08/19/87 at 9:00 A.M. 

Eleventh day of Jury waived trial before Hon. William S. Brodrick at 
Lincoln CoLmty Superior Court 08/19/87. Mary Riley, Court Reporter. 
Karen A. Cowgill, Courtroom Clerk. 

~ ~suggestion of death upon the record of Tier II Group Defendant, Charles 
Weagle - filed. ,Motion for substitution of Jane Weagle, Executrix of 
Estate of Charles Weagle for Defendant Charles Weagle GRANTED. 
Defendant Tier II Group's Exhibits Nos.164 {copy of deed from Goudreau 
Estate to Danuth), No. 165 (copy of deed from Frasier.& Tibbetts Estate 
to Fortunate), No. 166 (6 photos in envelope - Fortunate) taken 
between 1967 & 1970), No. 167 (Copy of deed from Dunn to Weagle), 
No. 168 (7 photos in envelope - Weagle - taken approx. 1966 - 75), 
No. 169 (copy of mortgage deed for property acquired by Olarles Weagle 
O:.t. 26, 1963), No. 170 (photos - C. Weagle - in envelope taken approx. 
1966), No. 171 (copy of deed of Ada Cassidy for 2 lots of land), No. 172 
(copy of deed of James Cassidy, Jr.), No. 173 (copy of deed from Frasier 
to Merrifield), No. 174 (copy of deed from Nuccio to Larkin), No. 175 
(2 photos in envelope - Larkin - taken approx. 1977 ~ 1979) and 
No. 176 (2 photos in envelope - Roche - taken approx. 1977 - 1978) · 
marked, offered and admitted. Defendant, Town of Wells, exhibits 
No. 6a - d, 7, 16 & 17 admitted into evidence. 
Recessed to 08/20/87 at 9:00 A.M. 

Twelfth day of Jury waived trial before Hon. William S. Brodrick at 
Lincoln Cotmty Superior Court 08/20/87. Mary Riley, Court Reporter. 
Karen A. Cowgill, Courtroom Clerk. Plaintiffs' Exhibits Nos. 16a 

-r. Ocj::t{t' .s anal)•sfa of t<e.e:I,c:ht"•S- referred to in A.· Bates diary [Def.' s Wells 
#16]) offered, not admitted. Plaintiffs' .Exhibits Nos. 54a (Volume E, 
page 488 date:i March 1898), No. 54b (Volume E, Page 492 datd March 1898), 
No. 54c (Volune E, page 521 dated March 1898), No. 54d (Volume E, page 
548 dated March 1900), No. 54e (Volume E, paie 557 dated March 1900),. 
No. 55a (Volllne F, :page 147 dated March 1907), No. 55b (Volume F, 
page 157 dated 1907), No. 55f (Volume F, page 271 dated March 1912), 
No. 55h (Volune F, page 281 dated March 1912) ,No. 56~ (Volume G, · 
page 3 dated March 1913), No. 56b (Volume G, J)?ge 10 dated March 1913) 
No-rSbe- -(VelURC• Grpag,2 .. 71. -datoo- Dec~r:. ,l.9J.4-}-t, .. ~.5.6f ... (J/Ql~--~ 

--80-dated-Ms~ -1915}, :-N~.--56g--{Volune--Gi--page--.SS-dated .Maroh-1915)..,. 
No. 56j (Volune G, page· 118 dated May 1916), No. 56k (Volume G,_ page 119 
dated May 1916), No. 56p (Volume G, page 272 dated M<lrch 1921), No.56q 
(Volume G, page 284 dated M:lrch 1921), No. 57c (Volume H, page 144 dated 
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March 1928), No. 57d (Volume H, page 157 dated March 1928), . , 
No. 57e (Volume H, page 215 dated March 1929), NO. 57f (Volume H, l 
page 229 dated March 1929), No. 57g (Volume H, page 247 dated July 1921 
No. 57h (Volume H, page 249 dated July 1929), No. 57i (Volume H, · 
page 299 dated March 1930), No. 57j (Volune H, page 307 dated March 
1929), No. 58b (Volume I,page 34 dated March 1934), No. 58f (Volume I, 
page 293 dated March· 1938), No. 58h (Volume I, page 326 dated March 
1939),No. 58i (Volume I, page 340 dated March 1939), No. 58j (Volume I 
page 369 dated March 1940),-No. 58k (Volume I, page 373 dated March 
1940),-NO. 58L (Volume I, page 401 dated March 1940), No. 58m (Volume 
page 406 dated March 1940), No. 59a (Volume J, page 37- dated March 194 
No. 59b (Volurne.J, page 57 dated March 1941), No. 59c (Volume J, page 
87 dated March 1942), No. 59e (Voltnne J, page 102 dated March 1942), 
No. 59f (Volume J, page 104 March 1942), No. 59h (Volume J, page 191 
date:i March 1943), No. 59i (Volume J,page 207 dated March 1944), 
No. 59j (Volume J, page 208 dated March 1944), No. 59k (Volume J, 
page 298 dated March 1944), No. 59m (Volume J, page 317 dated March 
1944), No.59n (Volume J, page 318 dated March 1944), No. 590 (Volume J, 
page 319 dated March 1944), No. 59p (Volume J, page 355 dated December 
1944), No. 59q (Volume J, page 356 dated March 1945), No. 59r (Vo1ume J 
page 377 dated March 1945), No. 60b (Volume K, page 11 dated March 1946 
No. 60c (Volume K, Fage 12 dated March 1946), No. 60f (Volume K, page 
23 dated March 1946), No. 60g (Volume K, page 24 dated March 1946), 
No. 60h (Volume K, page 90 dated March 1948), No. 60i (Volume K, 
page 110 dated March 1948), No. 60j (Volume K, page 180 dated ~rch 
1948), No. 60k (Volume K, page 171 dated March 1948), No. 60L (Volume K 
page 189 dated March 1948), No. 61a (Volume L, page 147 dated March 
1953), No. 61c (Volume L, page 174 dated March 1954), No. 61d (Vdlume L 
page 175 dated March 1954), No. 6le (Volume L,·page 242 dated March 
1955), No. 62a (Volume M, pa&e 39 dated May 1956), No. 62b (Volume M, 
page 152 May 1956), No. 62c (Volume M, page 188 dated August 1959), 
No. 63a (Volume N, page 3 dated· March 1960), No. 63b (Volume N, i 

page 75 dated October 1961), No. 63c (Volume N, page 185 dated.March 
1964), No. 64a (Volune O, page 15 dated March 1965), No. 64c (Volume O, 
page 108 dated March 1967), No. 65b (Volume P, page 55 dated March 1970: 
No. 66a (Volume Q, page 63 dated March 1974), No. 66b (Volume Q, · 
page 106 dated March 1975), No. 66c (Volume Q, page 145 dated March 
1976), No. 67b (Volume Rt page 75 dated. March 1979), No. 68a (Volume S~ 
page 15 dated March 1980J, No. 68b (Volume S, page 22 dated March 1980;, 
No. 68c (Volume S, page 93 dated Feb. 1982), No. 68f (Volume S, page 
134 dated March 1983), No. 68g (Volume S, page 142 dated March 1983), 
No. 68h (Volume S, page 167·dated March 1982), No. 68j (Volume S, 
page 174 dated March 1982), No. 68L (:Volume S 1 pis-0.?,~- ).~t0'i M~rch 
1985) and ·No.86m (Volume S, page 223 dated March 1985) offe_red and 
admitted. Plaintiffs' Exhibit No. 205 (1979 Guide "". Ogunqui_t; Maine) 
page_17 offered by Def. Wells, not admitted. Plaintiffs' Exhibit 
No. 220 (Wells tax map, Moody Beach properties) marked,offered and 
admitted. 
Defendants' Exhibit No. 1 (large map) marked,offered and admitted. 
Defendant Town of Wells Exhibit No. 120 (Act 76th Legislature 1933) 
marked, offered and admitted. · 
R~~~s.~~-JQ .. Q§Li~/$7_ at. 9;_QO .. A.J1.~- · 

· Cf .Notification of Discovery Service filed by Defendant Tier II Group 
08/21/87. Nottce of Deposition served on S. Thaxter, Esq., W. C. . 
Knowles, Esq., P. Stern; Esq., M. Healy, Esq •. and J. Gleason, Esq. 
08/20/87. . 
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Docket No. CV-84-]25 

~Notification of Discovery Service filed by Defendant Tier II Group 
_08/24/87. Notice of Deposition served on S. Thaxter, Esq. 08/21/87. 

Thirteenth day of Jury waived trial before Hon. William S. 
Brodrick at Lincoln C.ounty Superior C.ourt 08/25/87. Patricia Parks, 
Court Reporter. Debra Nowak, C.ourtroom Clerk. 
Defendant's Exhibits Nos. 24 (Title page of Book - W.G. Faulkenes), 
No. 25 (Guide to Goldenness), No. 26 (Statement of John Winthrop), 
No. 27 (Charter granted to Mass. Bay C,ompany), No. 28 (Mass. Court 
Ruling 1633), No. 29 (1634 Record frqm Colony of Massachusetts), 
No. 30 (Excerpt from Winthrops 1 Journal), No. 32 (Book - Wm. Wood 
1634 N.E.'s Prospect), No. 33 (Records of the Colony 1636), No. 34 
(1636 Winthrop's Journal 207), No. 35 (Dorchester Town Records 1636), 
No. 36 (Charter to Sir Ferdinando Gor?es Knight), No.37 (1639 Mass .• 
Colony Record), No. 38 (1639 Winthrop s Journal), No. 39 (Extract 
from John Winthrop's Journal 1639), No. 41 (copy of Bodies of Liberty 
of 1641), No. 43 (Statement - John Winthrop's Discords Arbitrary 
Government), No. 44 (Historical collections Volume IX, Second series, 
Vol. 1), No. 46 (Petition of Marble Head Fisherman & Courts' Answer), 
No. 47 (Mass. Records 147 (1636), No. 49 (1648) Laws & Liberties), 
No. SO (Mass. General C.ourt Record 284- 1649), No. 51 (Mass. General 
Court Record 181 - 1649), No. 52 (1652 Court Record - Province of Maine), 
No. 53 (Sabbath Law - enacted in 1653), No. 56 (Deed 1667 Property 
in Middlesex C.ounty, Mass.), No. 57 (Mass. Records, Pt. 2 427-426, 
1669), No. 58 (Deed 1675 Property in Suffolk County, Mass.) No. 59 
(Probate Record of Essex County 1680), No. 60 (Letterl685 from . 
John Dunton), No. 81 (Winthrop's Journal), No. 82 (Winthrop's Papers) 
No. 86 (Record of Coomissioners ofthe City of Boston), No. 88 
(C.olonial Laws of Mass. 1660) and No. 90 (Colonial Laws of Mass. -
Whitmore) marked, offered and admitted. Defendant's Exhibits Nos. 
92A (Quotes from 0 The Dissolution".) and No. 92B (Comnons Debates) 
marked, offered and a,dmitted over objection •. Defendant's Exhibits 
Nos. 93 (1692 Mass. Law Chap. 92), No. 94 (Province Laws 1711-12), 
No. 95 (Chapter 5 - Province laws 1727-28), No. 97 (copy of laws 
of ME. 1820 Oiap. 3) and No. 99 (1641 - p. 345 f1?ss. Bay in New 
England) marked, offered and admitted. 
Recessed to 08/26/87.at 9:00 A.M. 

j 09/15/87 Fourteenth day of Jury waived trial before Hon. William S. Brodrick 
at Lincoln Cotmty Superior Court 08/26/87. Patricia Parks, Court 
Reporter. Karen Cowgill, C.Ourtroom Clerk. 

j 
l 
I 
I 
l 
I 

-Received Partial Record of Trial of August 17, 1987 filed. 
Defendant's Exhibits No. 31 (Town of Ipswich Records (1634 - 1650), 
No. 48 (Mass. General Court Vol. II, Nov. 11, 1647), No. 54 (Quote 
from Town kccu1'd5 - Boston & the Colony (1880), No. 61 (Bennett's· 
manuscript history 1740), No. 71 (1853 American Edition), No. 96 
(Province Laws of 1757 - Oiapter 11),and No. 98 (Public Law of 
Maine 1827 - Chapter 452) marked, offered and admitted. 
Recessed to 08/27/87 at 9:00 A.M. 

Fifteenth day of Jury waived trial before-Hon.William S. Brodrick 
at Lincoln County Superior C.Ourt 08/27/87. Patricia Parks, C.Ourt 
Reporter. Debra Nowak; Courtroom Clerk. 

'~ · ~~ei-ved·'·reSUt'tles- of·~e~:rnr- Ric:Jrsrd"Siclte:t'~ Durrri' ·navid· Toamas-' c:ic .~t""" ' . , 
... - Konig;· Edwing·A; OrurchiH;--and Thb!Tlas·Garden Barrt~s, ·filed.· - . ~1 .... Plaintiff's Memo in.Support of their Oral Motion to Admit Documents 
~ (of 08/05/87) received from Brodrick, J.) . 
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@3) 
Under date of 08/27/87: 29 
Received Defendants Motion in Limine and for Sanctions and Memo 
of Law in Sup~ort of filed. . · 
Plaintiffs' Exhibit No. 240 (Deposition of Leo Shannon w/ deletions) 
marked, offered and admitted by stipulation. 

[ 

Defendant's Exhibits No. 62 ("Tu-elawny Pariers" James P. Baxter), 
No. 63 (''New England Rareities Discovered' - portion 1668)~and 
No. 64 (Me. Province & Court Records 1674) entry) marked, offered 
and admitted. Defendant's Exhibit No. 65 (History of Cape Elizabeth 
1965 Gordon) marked, offered and ~dmitted over objection. Defendant's 
Exhibit No. 66 ("History of Wells" Book Greenleaf, et al) and 
No. 67 (''New England Coast" Samuel Adams Drake) marked, offered and 
admitted. Defendant's Exhibits No. 70 A-Hand 70 J-0 (Walker Diaries) 
and No. 70R (Walker Diary) marked, offered and admitted. 
Defendant Tier II Group's Exhibit No. 177 (Deed - G. Harrison to 
Beauregards) marked and offered. Defendant Tier II Group's Exhihit's 
No. !78 (Deed - Beaureg~rd to J. Anderson), No. 179 (Deed - Lembree 
to H. & A Anderson), No. 180 (Deed - Tibbetts to Bertini 1959) and 
No. 181 (Deed - to Raymond & Judith Morin) marked, offered and admitted' 
Recessed to 08/28/87 at 9:00 A.M. at the Cumberland Cotmty Superior 
Court. 

Sixteenth day of Jury waived trial before Hon. William S. Brodrick 
at Cumberland County Superior Court 08/28/87. Patricia Parks, 
Court Reporter. Gail Anderson, Courtroom Clerk. 
Defendant Tier II Group's Exhibits No. 181 (envelope of photographs), 
No. 182 (Copy of Stan Jacobsen's Deed), No. 183 (Copy of John Sullivan' 
Deed), No. 184 (Copy of Donald Peterson's Deed) and No.185 (envelope 
of photographs) marked, offered and admitted. 
Defendant Tier II Group moves for admission of Depositions of 
Kenneth C. Ravioli #186, Marie Walsh #187, John M. Walsh #188 
and No. 189 copy of the Deed to Raviolis admitted without objections. 
Defendant Tier II Group rests. 
Plaintiffs rest. 
Defendant Town of Wells rests. 
Defendant State rests and moves for a directed verdict - U/A. 
Plaintiffs' closing arguments. 
Defendant State's closing arguments. 
Defendant Town of Wells' closing arguments. 
Defendant Tier II Group's closing arguments. 
Plaintiffs' rebuttal. 
Court takes case under advisement. (Brodrick, J.) 

-~PY of Defendant Tier II Group's.F::':.'!:'.'Jing.f t,f F:.w:. fiL:d JS/J:,':7. 

-State Defendant::;' Proposed Findings of Fact filed 09/02/87. 

Decision fiied by the C.ourt 09/14/87. (Brodrick_, J.) 

Judgment: "On plaintiffs' first, second, eighth, ninth, twelfth 
and thirteenth claims, judgment is to the plaintiffs. The individual 
plaintiffs are requested to prepare individual proposed judicial 
4:~lw;~Ji.ons . .tbaLtbey_,. are. vsst ed . .14th-".ta-t-l@,---t-a •· their,, proper-tr 
.f:I"e.E; __ @d_dea_:cof all...encumbrancesexcept-- thos-e----of-- reeord and 
further subject only to the public's right to fish, fowl aT?d 
navigate -- as those terms have been defined by the Law O:mrt --
in the·intertidal zones of this State. Plaintiffs are not ·to 
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include in their propose::] declarations or proposed judgment any 
fonn of equitable relief ordering the.Town of Wells to obey the 
law. The Town of Wells has never indicated that it l.,i.11 not obey 
the law once the law has been clarified. On the competing motions 
for sunrnary judgment on plaintiffs' claim 14 regarding the Intertidal 
Lands Act, surmnaryjudgment is granted to plaintiffs and 12 M.R.S.A. 
§571-573 is declared to be unconstitutional as a violation of the 
separation of powers clause of the Maine Constitution, Article III, 
Section 2." . 

Counsel notified to pick up copy of Decision at the Cumberland Cotmty 
Courthouse on 09/15/87. 

09/25/~ Proposed Final Judgments and Declarations of Title filed by Plaintiffs 
~ 09/22/87. . · 

-Objection to Plaintiffs' Proposed Judgment filed by Defendants Town 
of Wells and State of Maine 09/25/87. 
Motion to Amend Findings of Fact and to Add Findings of Fact filed 
by State and Town Defendants 09/25/87. 
Memorandun in Support of Motion to Amend Findings of Fact and To Add 
Findings of Fact filed by State and Town Defendants 08/25/87. 

al"I -Request for Certification of Costs filed by Plaintiffs 09/25/87. 
Affidavit of John D. Gleason with Respect to Cost of Expert Witness 
filed 09/25/87. 

3ib3-Certificate of Service filed 09/25/87. 

09/25/87 

10/01/87 

@•' 

Hearing had in Chambers on Plaintiff's Proposed Final Judgments 
and Declarations of.Title and Defendants' Objections - 'Attorney 
Bernotavicz to suhnit Final Judgments and Declarations of Title to 
reflect Justice Broderick's Order'. (Brodrick, J.) Hearing had 
in chambers on State and Town Defendants' Motion to Amend Findings 
of Fact and.to Add Findings of Fact - 'Motion Granted in Part and 
Denied in Part. Attorney Bernotavicz to file Amended Findings of Fact. 
(Brodrick, J.) Cindy Packard, Court Reporter. -

Amendment of Findings of Fact filed by the Court. (Brodrick, J.) 

(2:9) Final Judgments and Declarations of Title filed by the Court. 
(Brodrick, J.) ' · 

Having ordered that judgment be entered for the plaintiff, Edward B. 
Bell, on ~]:_1 pending counts of his complaint: It is hereby ORDERED, 
ADJUDG£D AND OECI.ARED that the plaintiff, E.dward B. Bell, is vestt;d 
with title to his prop:;:rty as described by deed in the York County 
Registry of Deeds, Book 1484, Page 422, free and clear of all 
encumbrances except those-of recc;,rd, if any, and further subject 
only to the public easement under the Colonial Ordinance of 1648 
in the intertidal por~ion of his property. 

Having ordered that judgment be entered for the plaintiffs, Robert V. 

n\,A!~et~, gn~~~~ ~pe~i~~s ~/t~tp1:~tit~~-!. 
·RooerF v-. ~---Be°tte· J. ··stirling,- are~ves"tecf°witli- title to their 
property as described by deed in the York County Registry of Deeds, 
Book 2139, Page 78, free and clear of all encumbrfil.lCES except those 
of record, if any, and further subject only to the public easement 
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1 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their property • 

.,Having ordered that judgment be entered for the plaintiff, Phyllis L. 
Wyne, on all pending counts of her.complaint: It is hereby ORDERED, 
ADJUI:GED and DECI.ARED that the plaintiff, Phyllis L. Wyne, is 
vested with title to.her property as described by deed in the York 
C.Ounty Registry of Deeds, Book 3083, Page 274, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of her property . 

...Having ·ordered that judgment be entered for the plaintiff, Nancy A. 
Walker, on all pen:::iing cot.mts of her complaint: It is hereby ORDERED, 
ADJUIX;ED and DECURED that the plaintiff, Nancy A. Walker, is vested 
with title to her property as described by deed in the York County 
Registry of Deeds, Book 1560, Page 178, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion ofher property. 

-Having ordered that judgment be entered for the plaintiff, George H. 
Schofield, on all perrling counts of his complaint: It is hereby 
ORDERED,. ADJUDGED and DECLARED that the plaintiff, George H. Schofield, 
is vested with title to his property as described by deed in the York 
County Registry of Deeds, Book 3026, Page 292, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of his property. 

-Having ordere:i that judgment be entered for the plaintiffs, George R. 
Pope, Phillip M. Pope, and Richard M. Pope, on all pending counts of 
their complaint: It is hereby ORDERED, ADJIJIX;ED and DECLARED that the 
plaintiffs, George R. Pope, Phillip M. Pope, and Richard M. Pope, 
are vested with title to their property as described by deed in 
the York Cotmty Registry of Deeds, Book 2748, Page 38, free and clear 
of all encumbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance of 
1648 in the intertidal portion of their property. 

~-Having ordered that judgment be entered for the plaintiff, Marion E. 
'e...!J/ Lord, on all pending counts of her complaint: It is hereby ORDERED, 

AilnJDGED and DE<:;LARED that the plaintiff, Marion E. Lord, is vested 
with title to her property as desc.dbed by de.ea :w 1.1.n~ IorK wunty 
Registry of Deeds, Book 2160,_ Page 546 and Book 3063, Page 145, free_ 
and clear of all encumbrances except those of record, if any, and 
further subject only to the p.iblic-easement under the Colonial 
Ordinance of 1648 in the intertidal portion of her property. 

-Having ordere:i tliat judgment be entered for the plaintiff, Richard J. 
King,• on all pending counts of his complaint: It is hereby ORDERED, 
ADJUDGED and DECLARED that the plaintiff, Richard J. King, is vested 
-with ·tit.l~'-to 'hts·-property-as-·desc:ri'beci'"'by ·tt~at•in ·. the ·York "t.ollfi1:Y 
Registry of- ··Deeds,·Boo1t··28.So, Page 92, free ·and ·c::.lear of·· all 
encumbrances except.those of record, if any, and further subject 
only to the p.iblic easement unde;c- th'? C.olonial Ord~nance _ of 1648.-in 
the intertidal portion of his property. · · · 
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Having ordered that judgment be entered for the plaintiff, Jean P. 
Kennan, on all pending counts of her complaint: It is hereby 
ORDERED, ADJUDGED and DECIARED that the plaintiff, Jean P. Kennan, 
is vested with title to her pr-0perty as described by deed in the 
York County Registry of Deeds, Book 2909, Page 343, free and clear 
of all encumbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance 
of 1648 in the intertidal portion of her property. 

Having ordered that judgment be entered for the plaintiff, Kevin _J. 
Howe, on all pending counts of his canplaint; It is hereby ORDERED, 
ADJUDGED and DECLARED that the plaintiff, Kevin J. Howe, is vested 
with title to his property as described by deed in the York County 
Registry of Deeds, Book 2162, Page 470, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of his property. · 

ving ordered that judgment be entered for the plaintiff, John B. Howe, 
on all pending counts of his complaint: It is hereby ORDERED, ADJUDGED 
and DECLARED that the plaintiff, John B. Howe, is vested with title 
to his property as described by deed in the York County Registry 
of Deeds, Book 2559, Page 112, free and clear of all encumbrances 
except those of record, if any, and further subject only to the public 
easement under the Colonial Ordinance of 1648 in the intertidal portion 
of his property. 

Having ordered that judgment be entered for the plaintiffs, Norman ( -
and Maureen Bissonnett, on all pending counts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARID that the plaintiffs, 
Nonnan and Maureen Bissonnett, are vested with title to their property 
as described by deed in the York County Registry of Deeds, Book 
2155, Page 780, free and clear of all encumbrances except those of 
record, if any, and further subject only to the public easement 
tmder the Colonial Ordinance of 1648 in the intertidal portion of 
their property. 

~ ving ordered that judgment be entered for the plaintiffs, Randall 
~ Cooper and Jane C. Fall as Trustees of the Cooper Family Trust, on 

11 pending cotmts of their complaint: It is hereby ORDERED, DECI.ARED 
that the plaintiffs, Randall Cooper an4 Jane C. Fall as Trustees of 
the Cooper Family Trust, are vested with title to their property as 
escribed by deed in the York County Registry of Deeds, Book 2010., 
age 453, free and clear of all encunbrances except those of record, 

· f ~iJ', and further subject only to the public easement under the 
lonial _Ordinance of 1648 in the intertidal portion of their property. 

ving ordered that judgment'be entered for the plaintiffs, Gordon M. 
d lois E. Enfield, on all pending cotmts of their•complaint: It is 

ereby ORDERED, AD..JUIX;ED and· DECLARED that the plaintiffs, Gordon M. 
lois E. Enfield, are vested with title to their property as 

escribed_by deed in the York Co1.IDty Registry of Deeds, Book 2928, 
age 322, free and clear of all encunbrances except those of record, 
i··anr,-~-~fucther·'sabja..'t··-onl:y'""i:crth.e-··pub~S'"enent7ltfd~r· "tli"Er 
lon-i-al---Grdinance-ot----1648-·i:tcthe-tntertidal-po-rtion 'of· their ·property. 
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/Having ordered that judgment be entered for the plaintiffs, 
Barbara M. Stetson and Irving~- Marsden, on all_pending counts 
of their complaint: It is hereby ORDERED, ADJUDGED and DECU>.RED 
that the plaintiffs_, Barbara M. Stetson and Irving G. Marsden, are 
vested with title to their property as described by deed in the 
York C.Ounty.Registry of Deeds, Book 2028, Page 8, and Book 2887, 
Page 89, free and clear of all encumbrances except those of record, 
if any, and further subject only to the public easement under the 
Colonial Ordinance of 1648 in the intertidal portion of their 
property. 

-Having ordered that judgment be entered for the plaintiffs, Robert J. 
and Joan C. Maloney, on all pending counts of their complaint: It 
is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, Robert 

· and Joan C~ Maloney, are vested with title to their prop?rty as 
described by deed in the York County Registry of Deeds, Book 1599, 
P~ge 318, free and clear of all enctnnbrances except those of record, 
if any, and further subject only to the public easement under the 
Colonial Ordinance of 1648 in _the intertidal portion of their propert 

_Having ordered that judgment be entered for the~plaintiffs, Henry J. 
and Marie K. Magne, on all pending counts of their complaint: 
It j.s hereby ORDERED, AD.JUIX;ED and DECLARED that the plaintiffs, 
Henry J. and Marie K. Magne, are vested with title to their property 
as described by deed in the York County Registry of Deeds, Book 
2470, Page 187, free and clear of all encumbrances except those of 
record, if any, and further subject only to the public easement 
under.the C.olonial Ordinance of 1648 in the intertidal portion 
of their property. 

- Having ordered that judgment be entered for the plaintiffs, Gerard P. 
Lamoureux and Rachel Lamoureux, on all pending cot.mts of their compla 
It is hereby ORDERED, ADJUDGED.and DECI.ARED that the plaintiffs, Gera 
P. Lamoureux and Rachel Lamoureux, are vested with title to their · 
property as described by dee& in the York C.ounty Registry of Deeds, 
Book 2128, Page 257, free and clear of all encumbrances except those 
of recordhif any, and further subject only to the public easement 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their_ prpperty. 

--Having ordered that judgment be ent_ered for the plaintiffs, Richard N 
and Bernice R. Kenary, on all pending counts of their complaint: 
It is herepy ORDERED, ADJUDGED and DECLARED that the plaintiffs, 
Richard N. and Bernice R.· Kenaxy, are vested wHh titl~ to their 
property as described. by -deed in the York Coimty Registry of· Deeds, 
Book 1659, Page 199, free and clear of all encumbrances except those 
of record,. if any, and further subject only to the·public easement 
under the C.olonial Ordinance.of 1648 in the intertidal portion of 
their property. 

-Having order~d that judgment be entered for the plaintiffs, Warren H. 
· and Dorothy P. Jones, on all pending counts of their complaint: 

It is hereby ORDERED, ADJUDGED and_ DECLARED that the plaintiffs, 
. Wa:izren.-H.,.,-..2.nd-..Dor!1th!i ~:R ... ,J-em:~s,, ,~-2-. ves-tsd, ~Ji.,t.¾, ,:ti-t-1e · ·OO.-· t.½a!r. 
property .. .as . .descxibeci by. de-ed-•i-Il -the- :York-.Qmnty:Regis.try.of -Deeds.,. · 
Book 1809, Page 610 and 613, free and clear of al~ encumbrances excep1 

. those of record, if apy, and further subject only to the public 
easement tmder the Colonial Ordinance of 1648 in the intertial porti.or 
of their property. · · · 
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Entry 

10/01/87 

@ 

EDWARD B. BEU., et als 
Vs. 100N OF WEI.LS, et als Docket No. CV-84-125 

Docket Sheet No. 17 

Having ordered that judgment be entered for the plaintiffs, 
Gunnar A. and Anna M. Hagstrom, on all pending counts of their 
complaint: It is hereby ORDERED, ADJUIX;ED and DECLARED that the 
plaintiffs, Gunnar A. and Anna M. Hagstrom, are vested with title 
to their property as described by deed in the York C.ounty Registry 
of Deeds, Book 1656, Page 123, free and clear of all encumbrances 
except those of record, if any, and further subject only to the 
public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of their property. 

~.,,. Having ordered that judgment be entered for the plaintiffs, Robert G. 
V' and Pauline D. Henderson, on all pending counts of their complaint: 

It is hereby ORDERED, ADJUDGED and DECLARED that the plaintiffs, 
Robert G. and Pauline D. Henderson, are vested with title to their 
property as described by deed in the York County Registry of Deeds, 
Book 1468, Page 132, free and clear of all encumbrances except those 
of record, if any, and further subject only to the public easement 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their property • 

••■ Having ordered that judgment be entered for the plaintiffs, Eugene M. 
Vanloan, III and Gregory M. Telge, on all cotmts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, 
Eugene M. VanLoan, III and Gregory M. Telge, are vested with title 
to their property as described by deed in the York County_Registry 
of Deeds, Book 2633, Page 86, free and clear of all encumbrances 
except thoseof record, if any, and further subject only to the public 
easement urxier the C.olonial Ordinance of 1648 in the intertidal 
portion of their property. 

8 -Having_ ordered that judgment be- entered for the plaintiffs, Susan C. 
Treiss and Chelsey C. Remington, on all pending counts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, Susan 
C. Treiss and Chelsey C. Remington, are vested with· title to their 
propoerty as described by d~ed in the ¥ark County Registry of Deeds, 
Book 2782, Page 203, free and clear of all encumbrances except 
those of record, if any, and (urther subject only to the public 
easement tmder the Colonial Ordinance of 1648 in the intertidal portion 

_ of their property. · 

Having ordered that judgment be entered for. the~ plaintiffs, Leo J. 
and Jane M. Shannon, on_all_pending counts of their complaint: 
It is hereby ORDERED, AD..JlJtGED and DECLARED.that the plaintiffs, Leo J. 
and Jane M. Sharman, are vested with•title to their property as 
described by deed in the York County Regist·;-y of Deeds, Book 1854, -
Page 550, free and clear of all encumbrances except those of record, 
if any, and further subject only to.the·public easement tmder ·the 
C.olonial Ordinance of 1648 in the intertidal portion of their pro~ty. 

Having ordered that judgment be entered for the plaintiffs, Winslow E. -
and Eileen F. Ryan, on all pending cotmts of their complaint: It is· 
hereby ORDERED, ADJUDGED and DECI.ARED that the_ plaintiffs, Winslow E. 
··antt<Et:teen?/ 'Rfa1t; ··afif·-·vest:ecr 'wftn "fitie cc>"'lheir· -property as·, · -
described ··by d~ed-lif the·York'-iliuiit"y":·Regist.r}'· of ·o:eeas·;· Book--2931, 
Page 175, free and clear of all encumbrances except those of record, 
if any, and further subject only to the public easement under the . 
Colonial Ordinance of 1648 in tl;:te intertidal portion of their property. 
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Date of 
Entry Vs. TOWN OF WEU..S, et als 

10/01/87 / Having ordered that judgment be entered for the plaintiffs, 
CEii, Francis X.- and Alice B. Hggan, on all pending counts of their 
~ complaint: It is her~by ORDERED, ADJUDGED and DECLARED that the 

plaintiffs, Francis X. and Alice B. Hggan, are vested wi-th title 
to their property as described by deed in York County Registry of 
Deeds, Book 1874, Page 766, free and clear of all encumbrances 
except those of record, if any, and further subject only to the 
public easement under the Colonial Ordinance of 1648 in the intertidal 
portion of their property. 

,,..Having ordered that judgment be entered for the plaintiff, Jean M. -
Hedman, on all pending cotmts of her complaint: It is hereby ORDERED, 
AD..JUIX;ED and DECIARED that the plaintiff, Jean M. Hedman, is vested 
with title to her property as described by deed in the york County 
Registry of Deeds, Book 1906, Page 37, free and clear of .all 
encumbrances except those of record, if any, and further subject 
only to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of her property. 

Cai)/ Having ordered that judgment be entered for the plaintiff, Edward J. 
~ Haseltine, on all pending counts of his complaint: It is hereby 

ORDERID, ADJUDGED and DECLARED that the plaintiff, Edward J. Haseltine, 
is vested with title to his property as described by deed in the 

10/01/87 

York County Registry of Deeds, Book 2054, Page 216, free and clear 
of all enctnnbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance 
of 1648 in the intertidal portion of his pr9perty. 

Judgment on these actions.having been so entered on the docket, a 
copy of these FINAL JUDG.t1ENTS and DECI.ARA.TIONS OF TITIE are to be 
duly recorded in the York County Registry of Deeds pursuant-to 
14 M.R.S.A. §6654. · . . 

Copy of-Final Judgments and Declarations of Title mailed to 
J. GleasOI), Esq. , . P. Stern, Esq., W. Knowles, Esq. and B. Bloom, Esq. 

/ Transcript of Testimony of: Robert Littlefield before Hon. William 
S. Brodrick on August 13, 1987 filed by Cindy Packard, Official Court 
Reporter. 

r Certificate of Costs on Appeal filed by James C. Chute, Clerk of the 
Law Court, 10/05/87. 

Defendants' Objections to Plaintiffs' Request for Certification of 
C.Osts file.J lG/,}5/87. . . · · · 

- Defendant Tier II Group's Objections to Plaintiffs' Request for 
Certification of C.Osts filed. · 

_,,,,,. Notice of Appeal to the Law Court Under Rule 73(b) filed by Defendants 
State of Maine, Maine Bureau of Public Lands, the Inh._ Town of Wells, 
and the Selectmen Town. of Wells, 10/13/87. · · · 
Attested copy of Notice of Appeal mailed to P. Stern, Esq.,. 

-.S.,..,. .st... J?,._ .lhe:x tP.x.~-- F-sq.,...~-M.. 5__..,,.J:le,aly 7 ,_Es,q.,..~,W£ , Kµow.l,es-,.--:E.sq,,,. + 
B •. -Bloom,. .Esq._~ ___ H. _Richa.rdson.,-. .E.s.q....,..-Ci.ncfy_Eac.k.a.rd.,.--Pat.ricia Earks 
and Macy Riley, Court Reporters, Hon. William S. Brodrick and to 
Hon. James C. Oiute, Clerk of the:taw Court. (Attested copy of 
docket entries mailed to Mr. Oiute). 
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Date of 
· EntrY 

10/14/87 

11/04/87 

11/19/87 

Docket No. CV-84-125 

Appeal Fee - $100.00 - paid. 36 
''lAW" 

C.Opy of Notice to Counsel filed by the Law Court 10/16/87. 
''The clerk must transmit the original record by 11/04/87." 

Copy of Certificate of Costs on Appeal filed by the Law Court 10/20/87. 

Plaintiffs' Amended Request for Certification of Costs filed 10/22/87. 
Plaintiffs' Resp:inse to Defendants' Objections to Plaintiffs' Request 
for Certification of Costs filed 10/22/87. 

Defendants' Response to Plaintiff's Amended Request for Certification 
of Cost and Reply to Plaintiffs' Response to Defendants' Objections 
to Plaintiffs' Request for Certification of cost filed 11/02/87. 

Entire original file, exhibits and attested copy of docket entries 
hand delivered to the Law Court this day by Barbara Kunkel, Clerk. 
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___ ,_._ ~.·1i.~----~-~-·1:-::.L;_'. ·--~T~~~-~.-iMM..,- -.,. -· -·_· ·1••--~-;•:----·""· · ... _. ---,-~-., ... ._~•~-rn~· ·,u<-,;i,;y,.,..,.:...-,..-~-:~.z_n..l";"-;:~""'""""""' __ ... e;,·,------
__ 1:ounty _· -. :~ . · _ .. ___,...,_ 

SPECIAL ASSJr,NMENT ., Action _______________ _ _- Ron. William S. Brodrick 

. Intervening Defendants 
-, 

w1 rx:x::KEl' ro. YOR-85-373 ' -, CLF-NRC - _GUARDIAN JJ) LITEM APPOINTED 
_ 1 ' ., · _ _ ·, __ ; ·- · 3/1/85 - Ralph Austin. Esq. --~ 

\ ·' • _·-.: • =· ~-~ ''.~ ~-~ -~ 0 -·-=-:~ ~-~~c!:_~~~~~:_ ,. --~ .·_- ·1 . I• 

i 
INH. OF & SELECTMEN TOWN OF WELLS & I t 

EDWARD B. BELL. et a ls vs. ·sTATE OF MAINE-~UR. OF PUBLIC LANDS et/; 

Plaintiff's Attorney - _ 
Keniit V, I.ii> ea, Ji&q-. Sidney St. F. Thaxter 
CURTIS THAXTER LIPEZ STEVENS BRODER & MICOL 
One Canal Plaza · 
Portland, Maine ·04112 

P-ldd StAter, Es:g 
s:J;'RA'IF9 I IIID>D'.XY & EBW:CN .. 
· 4A N-odbridge Jbad - -Bax -69 

...----... Yotk, !~ 03909-
Date of_ Far: . Edward B. Bell 
Entry 

Defendant'& Attorney -
- J1ichae1 T. Healy.- Esq___ --• -· ·· 

u Verrill & Dana · , r 

2 Canal Plaza - Box 586 ! 
_ Portland. Naine 04112 1 

- · for: Town of Wells / 
.. < Paul Stern, Esq. - - Phi 1 ip Ahrens, -Es i 

-- Assistant Attorney fieneral 
- :ta te H_ou~-. Sta ~~~3.6 · _ / i 

ugustai ,ne · -- · · if 
For; State of ·tta ine, ·e.P .l. ·. 1 i -------+------------------------_-.,-----. H 

1984 - ··•· ii 
),far. ·. 7 Complaint f.iled. . · --,_-_,.., ___ .. ~ 1, 

·· · :, ,. /_. --- --~·:·:. . Defe~dant : _ . ; .-· · ~- - J~ 

13 Summonses filed; Service made _on/Selectmen H. Donald .James, 3ames Yiggin, ;1 
Harry Margeson and Clarence Moulton on March 8, 1984. - Service made on " 

·· Defendant Selectmen Alberta Wentworth-on March 10~ i9s4. Serv.:1ce made ·onr 
Defendant Town of Wells by service on Marion Brown, Clerk on March 8s 198~/ 
Servic·e made on Defendant State _of Maine, Bureau of Public Lands by certijj 1 
mail to James Tierney, Attorney General on March 9, 1984. - · - . -: - :, . - j 

2 ~ Motion for .Ai.ternati.ve Service.filed by Plaintiffs. ,: --·_.·. ·.:i .: · /i 
Affidavit of Leo J. Shannon in Support of Motion for· Alternative-Service _Ii~ 

2 

filed. - /~ 

Order for A1ternative Service filed by the Court. "It is hereby- ~dered :/~ 
that any defendant or his attorney who wishes to oppose this lawsuit,··.· ' 
must prepare and file a written answer to the complaint on ~r before 
May J, 1984. It is further Ordered that this Order be published in the !/. 
York-County Coast Star, published in Kennebunk-~ Maine, once a week· for · :/j 

- ·· thr~e (3). successive weeks. beginn~$ on or about the 28th day of March,, !; 
1984." (Bradford, J.)· ·- • .. - : · : :--..:. · - __ - . · - · - · --~ . ·•• •. ::.-,-· · · · :· - ;i 

22. C,::1:: :d;:/;_t;:~:;.\.:t~~:::;.;,:;::;i;~d. _by_p~f ;ndant: j }~~ ;·_Weiij 
O~de;e.f i~ ~~t=~~ .-Defendants•· .Mo~irir/t6° txt;nd Ti~ ;~ A~~wer ?:";. ~dl~~cs"{> :~ i 
"tto·t• t d t1 (B d • k '-J.) . -_ ~- .-_-: -···,:· -· ·- .· -·- •---- .-_,_ ·:• 10n gran e •:, ro r1c, • :,:· .-:--_, .. - __ ·,: .. <.- ·: :: _·:· :_·--.. ; 

.:Coast Star; pubh_shed in Kennebunk, Ha1ne,.once :a -week for._,three;};t;•,·;.:::- -_ i 
:successive_ weeks~· beginning t_he 28th day·of; March.~ 1~84~•<J~r~dfo\d) ;~~'} 
,Copy o_(-Prder-t~ H ~d J:_o_ ~->Y~ ,_Lipez;:_ t:s,_q. / ~n.d.,:to}1 .. t:~> ~Hea1_Y.:-J:.~9~}f7,~\ t 
Answer~ of.,,Def endan1/S~ate '·_cif. ttainJ:: si:reai{of ~J1ab li ~:ttiS:~1ifij~!i~i!~\~ i 

. ~~~~"--~~- _p.~c~ri~J~~s-~~~_::va~at~)>,:~~dJfi~~~e .. ~~~~d~~~BIB~ftert/}.~~~f /; 
,~~~ry~c,~ ~~!~}~If~--~~'~,4.~1.,./f JJ ~ \._by __ :Pefen~aot.itate ~f--~ine:;;Bureau~"J i 

- ••-~a ... ~•·•";I • ;:',,,: ':~- "':..c"_:.,,:.•'•;~f,-...-., •• L/F_•-.::.,••'!'!':L;.~:L:,::~ ...... -~~:i~~~ • • 
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1984 

Apr. 

May 

June 

July 

Doc·ket No. CV-84-125 

12 Public Lands. Ol 
Memorandum of Law in support of Defendant State of Maine Bureau of 
Public Lands' Motion to Reconsider and Vacate or Modify Amended Order 
for Alternative Service filed. 
(Original motion forwarded to Justice Bradford in Cumberland County) 

12 q Answer of Inhabitants of the Town of Wells, H. Donald James, Harry 
Margeson, Clarence Moulton, Alberta Wentworth and James Wiggin filed 
April 11, 1984. 

8 

/Ointerrogatories and First Request for Production of nocuments to 
Plaintiffs filed by Defendant - Town of Wells. 

Answer filed by Unnamed Defendant Natural Resources Co,mcil of Maine. 
Copy of Petition to Intervene filed by Unnamed Defendant Natural 
Resources Council of Maine . 
. riginal Petition to Intervene filed by Unnamed Defendant. 

bjections to Interrogatories filed by Plaintiffs. 
Motion for Extension of Time to Respond to Discovery filed by Plain 
tiffs. 
Memorandum of Law in Support of Motion for Extension of Time filed 
by Plaintiffs. 

18 Motion to Withdraw Certain Plaintiffs filed by Plaintiffs. 

22 1', Memorandum of Law in Opposition to Petition to Intervene filed by 
Plaintiffs. 

23 Order filed on Motion to Withdraw Certain Plaintiffs. f'lrdered: 
" 11otion granted." (Brodrick, J.) 
Evan.C. Luce, Franklin H. Perkins, Jr., and Katherine E. Perkins 
withdraw themselv.es without prejudice as party plaintiffs. 

29 1Second Amended Order for Alternative Service filed by the Court. 
(Bradford, J.) · 
Exhibit B - Notice to All Users of 1loody.Beach filed by Court. 
(Bradford, J.) 
Copy of l)rder mailed to K. V. Lipez, Eso., 11. T. Healy, Esq., and to 
P. Stern, Esq. 

31 Special Assignment issued by the Court. "f'lrdered that Justice 
William S. Brodrick be and is hereby assigned to hear and dispose of 
all matters that may arise in connection with said case." 
(Clifford, C.J. Superior Court) • 

29 

Copy of Order ma i 1 ed to K. V. Li pez, Esq. , t1. T. Healy, tsq. , and to 
P. Stern, Esa, 

Motion to Join Party Defendant filed by Plaintiffs. 
Memorandum of Law in Support of M0tion to Join Defendant filed·by 
Plaintiffs. 

Answer of Defendant State of Maine filed. 
(Copy f?rwarded_ to Judge .Brodrkk, South Paris, Maine.) . 

17 . _____ i;_~ Dej;enda!li:_Town9f Wells' 4ttep:c,ga.tories_c!Ilq__™st_for 
producition filed by Plaintiffs Filward B. Bell, Nollll3ll E. Bissonette 
and Maureen s. Bissonette, Richard F. 0:loper and Jane C. · Fall, co
trustees of the 0:loper Family irust, Gordon M. Enfield and !Dis E. 

. I 
{)' 
¥1 

Enfield, Spencer F •. Furbush and Macy c. Furbush, EStelle A. : 
• Greenwood,.-Gmma?:·A, Ra~ and Anna M. Hagstran-, -Filward-- ~ - - ,c. -•·;- · 

. . . . 
-.- --- ·-·-:::· . ' -- .. ·: . ·;· . - -. ·- - ' .. - .. .- .. 

' • C • 

-:::~r.-.···. _. . ::_. _'.:-. .----~-.. ~:;< .s~~·:~::.,-..=}:.,..,.~:.:·-:~:--::;.:?' 
·-- ·-·.--·,·- -..."::-,:rr··· 1459



,, vace or 
Entry 

1984 
Aug. swers to Defendants' Interrogatories and First Request for· 

Production of Documents filed by Plaintiff, Edna R. Walker. 
swers to Defendants' Interrogatories and First Request for 

Production of Documents filed by Plaintiff, Phyllis L. Wyne. 

04 

sept. 19 tion to Elct:end T:irre in which to Answer Interrogatories filed by 
Cefendant Inh. - Tc:Mn of W:lls. 

Oct. 

Nov. 

2 

14 

Order filed on Cefendant Tc:Mn of Wells l'btion to Elctend tine. "l'btic:-. 
granted." (Goff in, J.) 
Copy of Order mailed to K. V. Lipez, Esq., W. C. Knowles, Esq., and 
to P. Stern, Esq. 

Response to State's First Request for The Production of Documents 
filed by Plaintiffs. 

l'btion to Elct:end T:irre to file Answer filed by I::efendant Robert Slipp. 

Everett B. carson, Esq., enters his appearance for the Natural 
Resources Council of Maine. 

irst Request for the Production of Documents of Defendants State of 
Maine Bureau of Public Lands and State of Maine filed by Plaintiffs. 
Qn October.4, 1984. . . . · 4 
,-nterrogatories to Defendants filed by Plaintiffs on October , 1984. 
Answers to Interrogatories and First Request for Production of 
Dxurrents filed by Plaintiffs' Barbara Stetson, Irving Marsden, 
Paul 1"..arsden and Barbara Buddington. 

Supplemental Response to State's First Request for Production of 
Documents filed by Plaintiffs October 24, 1984. 

swers to Interrogatories filed by Defendant Town of Wells October 
24, 1984. 

261:1 swer and Counterclaim filed by Defendants, Robert P. Slipp and 
Joan E. Slipp. 

Affidavit regarding Service by Publication filed by Deborah M. Mann, .•· 
Esq. on October 31, 1984. 

Request for Extension of Time in Which to Answer Plaintiff's Interrog
atories and Request for Production of Documents filed by Defendants 
State of Maine and Maine Bureau of Public Lands on Nov. 1, 1984,. 

Motion for Appointment of Gu.ardian Ad Litem filed by Defendants State 
of Maine and Maine Bureau of Public Lands on Nov. 1, 1984. · 
Memorandum of Law in Support of Motion fo.t Apf,v.i....:li:.Ji.t-.i.~i'.. ~L- !JUd..ClL.1.cu1. .n<l 
Litem filed by Defendants State -of Maine and Maine Bureau of Public : 
Lands on Nov. 1, 1984. 

Order filed by the Court on Defendants State of Maine and Maine Burea~ 
of Public Lands Motion for Extension of Time in Which to Answer Plain 
tiff's Interrogatories and Request for Production of Documents. 
"Motion Granted." (Brodrick; J.) 
Copy of Order mailed to K.V.Lipez, Esq., W.C.Knowles, P.Stern,Esq.& 
E.V.Caron, ·Esq. 

Response to Plaintiffs' First Request for Production of Documents, 
filed by State Defendants. 

(-

" 

'0 

II 
1~ 

•: 
" 

,! 
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Date of 
Entry Docket No. CV-84-125 

Jan. 

Feb. 

Mar. 

ffidavit of Deborah M. Mann Regarding Service by- Publication filed 
December 21, 1984. 

06 
Notice to take De:position of Plaintiff Norman Bissonnette filed by 
Defendants State of Ma.ine and Maine Bureau of Public I.ands. 
Notice to take Deposition of Plaintiff Maureen Bissonnette filed by 
De:fendants State of .Maine and Maine Bureau of Public I.ands. 
Notice to take Deposition of Pla.intiffs Richard F. Cooper, Jane C. 
Fall, Alice Clare Elliott, F.dward J. Haseltine, Gordon M. Enfield, 
Lois E. Enfield, Audrey Farnilgetti, Spencer Furbish, Mary Furbish, 
Estelle A. Greenw:x:xi, Gunnar A. Hagstran, Anna M. Hagstrc:m, Claire s. 
Hayes, Jean M. He&ran, Robert G. Henderson, Pauline D. Henderson, 
Francis X. Hogan,. Alice B. Hogan, John B. Hc::M2!, Kevin J. H~, 
Warren H. Jones, r:orothy P. Jones, Richard N. Kenary, Bentlee R. 
Kenary, Jean P. Kennan, Richard J. King, Robert D. Kirk, Janice K. 
Kirk, Gerard P. Larroureux, Rachel I.am::mreux, Henry J. Magne, 
l--Iarie K •. Magne, Robert J. Maloney, Joan C. ?-".aloney, Phillip Pope, 
George R. Pope, Richard M. Pope, Winslow E. Ryan, Eileen F. Ryan, 
11..arion E. Lord, George H. Schofield, Joseph Sico, Barbara M. 
Stetson, Barbara C. Buddington, Irving G. Marsden, Paul J. Marsden, 
Forert V. Stirling, Bette S. St;irling, Shirley L. Syrrons, Susan C. 
Treiss, Chesley C. Remington, F.ana R. Walker, Eugene M. VanlDarl III, 
John E. Friberg, r:oris Vezeau, Richey Vezeau, Elizabeth s. Vezeau, 
Phyllis L. ¾yne, Jane M. Shannon, I.eo J. Shannon and E'.dward B. Bell 
filed by Defendants State of Maine and Maine Bureau of Public I.ands. 

,.....Objection to Notices of Deposition filed by Plaintiffs January 21, 
1985. 

Motion to Strike and Memorandum of Law in Support Thereof filed by 
Plaintiffs on February 7, 1985. 

1 Conference had in Chambers. Oral motion for enlargement of time 
to file motion to strike presented by counsel for Plaintiffs -

£n.. 'Granted. Plaintiff Granted until February 7, 1985.' (Brodrick, J.) 
eJ-' -Order Appointing Guardian Ad Litem filed by the Court. uit is 

Hereby Ordered, Adjudged and Decreed that: 1. Ralph Austin, Esq. 
shall be appointed as guardian ad litetn pursuant to 14 M.R.S.A. 
Sec. 6656 to represent the private rights of all unnamed and unknown 
defendants who have not actually been served with process and who 
have not appeared in this action; and 2. The duties and obligations 
of said guardian ad litem shall be: (a) To file an acceptance of thi~ 
appointment; (b) To file an answer to plaintiffs' complaint, denying 
all of t1'e allegations of the comtla-iT~t a.::: .-s..:.::..,, .. i ;:.0 suid .1:.::f;.;;i,1.ht-::'i'...s 
whom he represents; and (c) To appear and be heard at a hearing to 
consider the private rights of said defendants in the property of ths 
plaintiffs as that property is defined in plaintiffs' complaint."· 
(Brodrick, J.) 
Attorney Austin glven leave to remove from Court two volumes of 
individual form answers totalling approximately 934. 
Copy of Order mailed to K. Lipez, Esq., M. T. Healy, Esq., P. Stern, 
Esq., an~ R. Austin, Esq. 

Aeeeptanc--e-·~pointment--as--Gua-rd-f,an-,Ad-··M-t-em--fi.1-ed-by · Ral-ph -W .. 
Austin, Esq. March 4, 1985. 
Copy of Acceptance mailed to K. Lipez, Esq., M. T. Healy, Esq., 
P. Stern, Esq. and R. Austin, Esq. 
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STATE OF MAINE 

YORK, ss. 

EDWARD B. BELL, et al., 

Plaintiffs 

v. 

INHABITANTS OF THE TOWN 
OF WELLS, et al., 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INTRODUCTION 

SUPERIOR COURT 
Civil Action 
Docket No. CV-84-125· 

DECISION 

Moody Beach is a sandy beach approximately one mile long, 

and its boundaries are delineated on the north by a rocky point 

known as Moody Point, on the east by the Atlantic Ocean, on the 

south by the town line dividing Wells and Ogunquit, and on the 

west by a seawall. Moody Beach, for purposes of this case, means 

that portion of the beach below the seawall~ There is a large 

intertidal zone at Moody Beach, and the mean high water mark is 

below the seawall. However, it is not unusual for the sea to 

come up to the seawall and at times over it. There are 126 lots 

of land on Moody Beach and 3 access ways owned by the Town of 

Wells providing access from ocean Avenue to the Atlantic Ocean. 

The lots are generally 50 feet in width, 150 feet in depth from 

Ocean Avenue to the seawall. The distance from the seawall to 

the mean low water mark varies but is generally 500 to 600 feet. 

There are approximately seven miles of beaches in Wells and 

Ogunquit. The three beaches that figure in this decision are 

Ogunquit Beach, Moody Beach and Wells Beach. Moody Beach is in 

the middle. Like Ogunquit Beach, it is very beautiful. Ogunquit 
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Beach has been public for many years and has long been crowded 

with public beach lovers. Until fairly recently, Moody Beach was 

serene by comparison. · The fact that Moody Beach is no longer as 

serene as it once was is the reason for this lawsuit. 

There are 30 plaintiffs in this case. They own a number of 

the approximately 125 individual lots on Moody Beach, including 

the fee in the beach in front of them to the low water mark. 

Plaintiffs are proceeding through individual quiet title and 

declaratory judgment actions. Plaintiffs seek to have the court 

declare that the public does not have general recreational ri<:!~ts 

on Moody Beach, either above or below the high water mark. 

Plaintiffs maintain that the public is limited to the rights to 

fish, fowl and navigate in the intertidal zone as granted to the 

public in the Colonial Ordinance of 1641-48. Plaintiffs also 

seek to have the recently passed Interti~al Lands Act, 12 M.R.S.A. 

§ 571 et seq. declared unconstitutional. 

The Attorney General 1 has vigorously disputed plaintiffs' 

interpretation of the Colonial Ordinance, arguing that it grants 

1 In a laudable effort to avoid unnecessary duplication, the 
Attorney General acted as lead counsel on those parts of the case 
involving the Colonial Ordinance and the Intertidal Lands Act 
while the Town of Wells took the lead on the issues of local 
custom, public easement by prescription and implied .. dedication. 
Tier II, meaning the back lot owners at Moody Beach, concentrated 
on its own issue of private easement by prescription. The remaining 
defendants, meaning the conservation law organizations who were 
allowed to join this case to help represent the public interest, 
participated up until the time of trial but did not appear at 
trial. Obviously, they thought the public interest was well 
represented by the other defense counsel. They were right. 
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the public general recreational rights in the intertidal zones of 

all beaches in the State of Maine, including Moody Beach. 

In addition, the Town of Wells has raised the affirmative 

defenses of local custom, easement by prescription and dedication. 

The Town argues that the particular factual history of Moody Beach 

has earned the Inhabitants of Wells the right to use Moody Beach, 

including both the .. in~_ertidal zone and the upland area for general 

recreational purposes. 

Finally, Tier Two, a group of approximately 40 parties who 

own property behind Moody Beach, claim they have earned a private 

and personal easement by prescription on Moody Beach by their 

unique personal history of use of the beach. 

All parties recently completed a four week trial. 

Plaintiffs' Case in Chief 

Plaintiffs proved most of their case in chief prior to the 

first witness taking the stand. The parties stipulated that the 

individual plaintiffs own the fee in their respective lots as 

described in their deeds. These deeds establish ownership to the 

ocean and it is not disputed·that by deed or by deed in conjunction 

with the Colonial Ordinance's grant of the foreshore to adjacent 

landholders, the plaintiffs all own the upland and the intertidal 

zone on their respective properties. The parties further stipulated 

that plaintiffs had been in uninterrupted possession of their 

properties for four-years or more and that their respective 

properties are identified by description in their deeds. 
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The plaintiffs' initial witnesses made clear--and the defendants 

did not dispute--that defendants claimed some right or interest · 
-

in both the dry sand and wet sand areas of plaintiffs' property 

on Moody Beach. It was not disputed that the Town of Wells has 

refused as a matter of police policy to enforce plaintiffs' private 

property rights on grounds that the public has a right to use 

the beach. Private campground owners have also promoted Moody 

Beach as a public beach and have encouraged their customers to 

use Moodr Beach as a public beach. 

Finally the Legislature's passage of the Intertidal Lands 

Act, 12 M.R.S.A. §§ 571-573 (Supp. 1986) created an obvious cloud 

on plaintiffs' title that was bound to affect-the fair market 

value of ·at least some of plaintiffs' properties. 

Plaintiffs are entitled, as pointed out by the Law Court 

in its examination of this case a year ago on the issue of sovereign 

immunity, to have a trial to determine "the public right, if any, 

to use the upland and the scope of the public right to use the 

intertidal zone.* Bell v. Town of Wells,. 510 A.2d 509, 518 (Me. 

1986). Because the Tier II defendants claim a private easement 

by prescription in Moody Beach, plaintiffs became entitled to 

have Tier II's claims settled as well. 

With the plaintiffs' case-in-chief not in dispute, let me 

turn to the various claims made by defendants on Moody Beach, 

beginning with the Colonial Ordinance. 
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I. THE COLONIAL ORDINANCE2 

One m�jor issue to be addressed in this case is whether the 

Colonial Ordinance of 1648, which is the principal source of 

Maine's common law of the intertidal zone, granted the public a 

right to use the intertidal zone for general recreational purposes, 

even though the fee in the intertidal zone was to be privately 

owned by the adjacent landowner. It is a matter of historical 

fact that the general public received an easement for free fishing, 

fowling and navigation in all privately owned intertidal zones 

2 The provision of the Colonial Ordinance of 1648 that is in
dispute in this case reads as follows: 

; ' 

Everie Inhabitant who is an hous-holder shall have 
free fishing and fowling, in any great Ponds, Bayes, 
Coves and Rivers so far as the Sea ebbs and flows, 
within the precincts of the town where they dwell, 
unless the Free-men of the same town, or the General 
Court have otherwise appropriated them. Provided that 
no town shall appropriate to any particular person or 
persons, any great Pond containing more than ten acres 
of land: and that no man shall come upon anothers 
proprietie without their leave otherwise then as hereafter 
expressed: the which clearly to detennine, it is declared 
that in all creeks, coves and other places, about and 
upon salt water where the Sea ebs and flows, the Proprietor 
of the law adjoining shall have proprietie to the low 
water mark where the Sea doth not ebb above a hundred 
rods, and not more wherefoever it ebs farther. Provided 
that such Proprietor shall not by this libertie have 
power to stop or hinder the passage of boats or other 
vessels in, or through any sea creeks, or coves to 
other mens houses or lands. And for great Ponds lying 
in common though within the bounds of some town, it 
shall be free for any man to fish and fowl. there, and 
may passe and repasse on foot through any mans proprietie 
for that end, so they trespass not upon any mans corn 
or meadow. 
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under the express terms of the Colonial Ordinance. The first 

question, then, is the meaning of fishing, fowling and navigation. 

HISTORICAL FINDINGS OF FACT 

As factfinder, I had the benefit at trial of four historians 

with expertise in the 17th Century. They were excel lent witnesses. 

Although I did not accept all of their conclusions, which is to 

be expected, I found all of them to be credible witnesses. Their 

testimony, in large part, corroborated previous historical discussions 

by our Law Court or its predecessor Massachusetts court in regard 

to the Colonial Ordinance. Bell v. Town of Well s , 510 A. 2d 509 (Me. 

1986); Store r v. Freeman, 6 Mass. 435, 437 (1810); Conant v ~ 

Jordan, 107 Me. 227, 77 A.938 (1910). I see no point in repeating 

many of the historical details concerning the origin of the 

Colonial Ordinance. I will confine myself to making findings on 

new facts that have not been clearly stated in previous Law 

Court discussions of this matter and that are relevant to the 

issues generated by this case. 

1. The 1648 Laws and Liberties, of which the Colonial 

Ordinance is an important part, was intended to be a broad skeletal 

outline of the then existing law in the Massachusetts Bay Colony. 

The principles and laws expressly discussed in the Laws and 

Liberties were the more important principles and laws. · The Laws 

and Liberties did not discuss all existing laws. Nor did it 

pretend to serve as a framework for solving future, unknown 

governmental problems. 
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2. The framers of the Colonial Ordinance granted ownership

of the intertidal zone to adjacent shorefront owners to encourage 

the growth and protection of local commerce. 

3. The framers of the Colonial Ordinance did not intend

fishing, fowling and navigation.to mean anything other than 

fishing, fowling and navigation. In other words, fishing, fowling 

and navigation was not some kind of code phrase that, by implication, 

included other rights as well. In particular, fishing, fowling 

and navigation did not mean general recreation. 

4. The framers did not intend fishing, fowling and navigation

to exclude other public rights in the intertidal zone that might 

have existed prior to 1648. For example, the poor roads in 

17th Century Colonial America and the dangers that existed in 

trying to travel inland, both before and after passage of the 

Colonial Ordinance, made travel along the intertidal zone a 

public right on both public and private intertidal zones. Testimony 

of Professors Koni and Barnes and Defendants' Exhibits 35 44 

and 86. The Laws and Liberties expressly discussed the right of 

drovers to rest cattle in open areas. Barnes, The Laws and· 

Liberties of Massachusetts (1982) at p. 18. Other historical 

documentary evidence makes it clear that the public could use the 

beaches for their own travel and for driving cattle. This right 

by necessity and usage apparently did not survive long enough to 

be formally approved by the courts as a common law right but 

there can be no doubt that it was a public right in 1648 and for 

many years thereafter. The framers also expected that public 
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rights by custom could develop and be part of the law subsequent 

to passage of the 1648 Laws and Liberties, so long as they were 

not immoral. Barnes at p. 45. 

5. The Puritans, who dominated political life in 17th

Century Massachusetts, even though they did not constitute a 

majority of the population, looked upon recreation as a necessi�y 

for physical and spiritual well-being. Recreation, like all 

other aspects of puritan life, had to serve a godly purpose. 

Excessive recreation, like excessive anything else, was anathema 

to the Puritan. 

6. The Puritans did not believe in exposing themselves to

the sun. Neither the Puritans nor anyone else in 17th Century

Massachusetts, Maine or England believed in regular bathing as we

know it today. Cleanliness was not next to godliness in the 17th

Century.

7. There is some scanty documentary evidence (scanty

in modern legal terms, apparently significant in modern historical 

research terms) of occasional recreation by the public on the 

beach in 17th Century Massachusetts. See defendants' exhibits 

32, 59, 60, 63, 93 and 94. There is insufficient evidence to 

justify a finding that there was any public custom of regular 

general recreation on · the beaches in 17th century Massachusetts 

or Maine with the possible exception of recreational fishing and 

fowling. There is no evidence whatsoever to justify a finding of 

regular general recreation on privately owned beaches� 
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8. In the 16th and 17th centuries in England, the privileged 

few were forming large private parks for their own, exclusive

enjoyinent, usually hunting. This worked a hardship on the common 

people and on at least one occasion led to serious riots. The 

Puritans strongly oppos·ed these parks, partly out of compassion 

for the poor and partly because they were opposed to any type of 

conspicuous consumption. The drafters of the Colonial Ordinance 

did not intend to encourage the development of private recreational 

parks when they granted ownership of the ·intertidal zone to 

adjacent property owners. However, there is no evidence tha~ the 

drafters of the Colonial Ordinance were even thinking of large, 

private recreational parks when they drafted the Colonial Ordinance. 

9. The Puritans in 17th Century Massachusetts granted small 

lots of land to each free man to encourage improvement of the 

land. The town governments held much of the land in common for 

colllIO.on use and held much of the land in reserve. Property owners 

were expected to get along with their neighbors. The Puritans 

did not view the crossing of someone else's land as a trespass 

unless some actual damage to the land resulted. When the Colonial 

Ordinance speaks of "coming upon" the land, it means inflicting 

damage or removing assets. It does not mean a simple crossing of 

the land. 

10. Although the Puritans had a keen sense of community 

and communal effort, they also had a keen appreciation of private 

ownership. Almost all land users in England were tenants of some 

sort because of feudal law and tradition. The Puritans and other 
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free men in Massachusetts appreciated the fact that they owned 

their respective lots and this was a sharp break from the past. 

DISCUSSION 

The experts were unanimous in their opinions that fishing,

fowling and navigation meant just that and nothing more. There
. 

. 

is no evidence of any type to rebut that view. The Attorney

General conceded at oral argument that the original grant of

Hfishing, fowling and navigationn rights to the public in the

Colonial Ordinance did not include the right of general recreation

i� the intertidal zone. Instead, the A�torney General argued

that the Colonial Ordinance did not preclude additional rig�ts in

the intertidal zone that can be identified by the courts through

traditional jurisprudential methodology.

Additional public rights in the intertidal zone can be

identified by the court when it defines the scope of the public

·· easement in the intertidal zone. Alternatively, the court can

recognize a general recreational right in the intertidal zone

through its. traditional role of recognizing broad common law

rights that have been so largely accepted and acted on by the

community that it would be nfraught with mischief to set [them]

aside.# Barrows v. McDermott, 73 Me. 441, 448-49 (1882). Conant

v. Jordan, supra. It was through this latter process, of course,

that the Law Court recognized that the Colonial Ordinance had 

transformed itself from a statute applicable to the Massachusetts 

Bay Colony into a broad common law doctrine applicable to the 

State of Maine. Common law recognition of public recreational 
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rights in the intertidal zone would use the Colonial Ordinance as 

one important source but would draw on other sources as well. 

The Attorney General correctly points out that the Maine Law 

Court has taken a more expansive view of fishing, fowling and 

navigation than has the Mas·sachusetts Supreme Judicial court. 

The Law court has used its definitional power to make fishing, 

fowling and navigation include recreational fishing and boating, 

mooring boats in the intertidal zone, landing boats in the zone 

and walking on the flats when bare, riding or skating on tidal 

flats when they are covered by ice, unloading cargo on the flats, 

digging shellfish in the flats and procuring sea manure. 3 The 

Attorney General also correctly points out that alt~ough the Law 

Court has never ruled that general recreation is part of the 

public easement in the intertidal zone; it has also never expressly 

ruled that it isn't. I think it is fair to say that the Attorney 

General believes that identifying general recreation as part of 

the fishing, fowling and navigation easement would be a consistent 

and logical extension of the Law Court's previous efforts to 

define fishing, fowling and navigation. 

3 The procuring of sea manure may have developed as a right 
growing out of necessity, like driving cattle on the beach, and 
may have been later identi~ied, carelessly, as one of the rights 
incidental to fishing, fowling and navigation. Riding and skating 
on ice may have originated as a public right on great ponds and 
later identified, carelessly, with the public easement in the 
intertidal zone. The Law Court has never held that the public's 
easement in the intertidal zone contains rights that are equal to 
the public's rights on great ponds, which are owned by the State 
and held in trust for the public. 
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I have several problems with this argument. Although not 

control 1. i ng, it is of interest that the Massachusetts Supreme 

Judicial Court has addressed this very question and ruled that 

general recreational rights are not included in the fishing, 

fowling and navigation easement. Butler v. Attorney General, 195 

Mass. 79, 80 N.E. 688 (1907).4 The Attorney General has argued

that the Butler court did not have the benefit of expert historical 

testimony and did not analyze the issue carefully, as evidenced 

by the brevity of Butler. As I read Butler, the court did not 

conduct an extended analysis because they did not think the issue 

was a close question. Id. at pp. 83-84. 

Secondly, the type of intense beach usage sought by the_ 

Attorney General for the public in this case (including beach 

towels, umbrellas, coolers and the slathering of bodies with 

various oils in search of the perfect suntan) would have been 

repugnant to the Puritans who drafted the original easement. 

This modern type of beach usage is no longer repugnant to most 

modern persons but when the issue is definition of an easement, 

the intent of the original drafters must be considered. 

Thirdly, most of the additional public uses identified by 

the Law Court in defining the public easement in the intertidal 

zone are or were incidental to fishing, fowling and navigation. 

swimming and sunbathing are simply not incidental to fishing, 

4 This holding was reaffirmed by the Massachusetts Supreme
Judicial court in Opinion of the Justices 313 N.E.2d 561 (Mass. 
1974). However, because it was an opinion only, I do not assign 
it any weight. 
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fowling and navigation, unless one is willing to distort the 

everyday meaning of incidental. 

Finally, all of the additional uses identified by the Law 

Court in the past have been transitory in nature. Yet what the 

Attorney General seeks in this case is a kind of public right to 

camp by day on privately owned land. The evidence in this case shows 

that fishing, fowling and navigation as currently defined by the 

Law Court imposed only a min�mal impact on Moody Beach. It was 

not until the public began to treat Moody Beach like Ogunquit 

Beach in recent years that the nature of Moody Beach began to 

change and it began to lose its serene atmosphere. Extending 

fishing, fowling and navigation to include sunbathing and swimming 

and all of the ritual that goes with modern beach usage would 

cause _a dramatic change in the degree and the nature of the 

burden placed on privately owned beaches. 

It is important to remember that the public owns only an 

easement in privately owned intertidal zones. As clarified in 

Bell, supra, the State has no interest in the fee in privately 

owned beaches and there is no public trust doctrine at work 

here. The easement was spelled out in express terms· by the 

drafters of the Colonial Ordinance. Although this particular 

easement, like all easements, is subject to continuing judicial 

interpretation, the basic thrust of the easement must be respected. 

I am satisfied, on"balance, that the easement in the Colonial 

Ordinance does not include general recreational rights for the public. 
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As for the argument that a public common law right to use 

the beaches has evolved from the Colonial Ordinance and other 

sources, I am similarly unpersuaded • 

There was some evidence at trial of swim.ming in colonial 

Massachusetts. There was no evidence as to whether swimming was 

tolerated on privately owned beaches. As for sunbathing, there 

was no positive evidence at all. Given the Puritans' disapproval 

of tanned skin (or at least their admiration of white skin) and 

given the infrequent bathing habits of the English, it seems 

highly unlikely that there was any consistent usage of public 

beaches, let alone private beaches, for sunbathing and swimming. 

In Blundell v. Catterall, 5 B and ALD.268 (1815) an English 

court ruled that no public right to utilize private beaches for 

swimming existed in 1815 or had ever existed, partly because 

there was no history of usage that would support such a common law 

customary right. The Attorney General argues correctly that this 

decision, which was on a three to one vote, has been criticized. 

However, the majority holding was unanimously affirmed in Brinckman 

v. Matley, 2 Ch. 313 (1904). Thus in English common law, at 

least, there was no right to swim and sunbathe on private beaches 

that grew out of necessity and public usage. 

Of course the ··colonists firmly believed that they were not 

bound by English common law but were free to develop their own 

laws as dictated by their own needs and circumstances. Conant v. 

Jordan, supra. at p. 236. Therefore, one has to ask whether the 

colonists and their descendents developed through need, customs 
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and usage any consistent enjoyment of recreational rights on 

private beaches. The record does not favor the Attorney General. 

As discussed above, the type of public recreational rights 

sought by the Attorney General would have been repugnant to the 

Puritans so we can be sure that the Laws and Liberties of 1648 

would not include, by unwritten custom, the type of extensive 

beach usage sought in this case. The question then becomes 
'• 
-

whether this type of recreational right--even if it did not exist 

in England and did not exist in the Massachusetts Bay Colony in 

1648--developed subsequent to the drafting of the Colonial Ordinance. 

If it did, then the fact that the Puritans would not have approved 

of sunbathing becomes of less significance. In determining the 

development of general common law doctrine over a long period of 

time, the focus is on needs, custom and usages over that period 

of time and not on the intent of the drafters of ·an easement 

prior to that period of time. 

The evidence is clear that the types of recreational usages 

sought by the Attorney General for the public have in fact developed 

over a long period of time, mostly in the last century. However, 

there is no evidence that would justify a conclusion that these 

usages were practiced on private beaches as well as public beaches. 

The lack of evidence on this point is understandable in part. 

The expert witnesses made it clear how difficult it is to find 

evidence on recreational customs in ancient times. But even in 

the last century there is only the skimpiest evidence of the 

public's use of private beaches for recreational purposes in 
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Maine. It should be emphasized that the issue here is not whether 

the public has developed the type of recreational usages that the 

state seeks to establish in this case. These recreational usages 

have developed and are obviously important to the public. See, 

e.g., the findings by our Legislature in 12 M.R.S.A. §§ 571-573.

The issue here is whether the public has developed its recreational 

customs on private beaches. The evidence to support such a conclusion 

simply does not exist. 

The Attorney General argues that the rule of construction 

in cases involving the granting of public lands favors the public. 

He points out correctly that nin all grants from the government 

to the subject, the terms of the grant are to be taken most 

n strongly against the grantee, and in favor of the grantor . 

Commonwealth v. City of Roxbury, 75 Mass. 451, 492, (1857). 

This rule certainly doesn't hurt the public's case but I don't 

see how it helps, either. This rule of construction cannot be used 

to preserve a public right that did not exist at the time of 

the grant. The fact that the Puritans did not approve of large, 

private amusement parks does not mean that the ocean front lot 

owners in 1648 would be governed by a unique form of private 

property law. Under the Colonial Ordinance the owner of th� 

upland received normal private property rights in the intertidal 

zone except for the rights reserved for the publi9 under the 

fishing, fowling and navigation clauses or by some other custom 

or law. Commonwealth v. Alger, 61 Mass. 53, 68 (1851). 
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The Attorney General further argues that three other state 

courts have recognized the right of the public to use beach 

property for general recreational purposes. Borough of Ne ptune 

City v . Bor ough o f Avon - by- the-Sea , 294 A.2d 47 (N.J. 1972); 

White v. Hughes , 190 So. 446 (Fla. 1939); State ex r e l. Thor nton 

v. Hay, 462 P.2d 671 (Ore. 1969). 

The problem with these cases is that in all three states, 

the state owns the fee in the intertidal zone. That particular 

property law doctrine is, of course, in direct contrast with 

property law in Maine and Massachusetts. Furthermore the facts 

of these cases are substantially different from Moody Beach. In 

the Oregon case, the public not only had a long standing right to 

use the intertidal zone for recreational purposes but the shorefront 

owners conceded that at the time they purchased their land, they 

knew the public had traditionally used the dry sand area of the 

beach as well as the intertidal zone for recreational purposes. 

Thornton at p. 674. In the Florida case the public's right to 

use all beaches below the high water mark for recreational purposes 

was such a given that it was not in dispute. White at p. 448-449. 

The New Jersey case is most helpful to the Attorney General 

because in that case the Supreme Court of New Jersey rather 

easily extends the public's traditional English common law public 

rights of navigation and fishing to include general recreation. 

Nept une City at p. 54. However, the New Jersey Court takes pains 

to explain that it is not deciding whether public rights would 
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exist in intertidal zones bordered by privately O\tffied lands. Id. 

at p. 54. Neptune City does not deal with a privately owned beach. 

It is the private ownership of the intertidal zone and the 

lack of evidence of any significant public use of privately 

owned beaches for general recreational purposes that distiniuish 

Maine from other states. The public's need for recreation is 

i~portant but private property rights are also important. Private 

property rights should be predictable and not subject to dramatic 

transformation by the courts when there is an absence of the 

traditional types of evidence that would normally justify the 

evolution of a common law doctrine. 

For the reasons stated, I conclude that the Colonial Ordinance 

reserved for the public the right to fish, fowl and navigate in 

intertidal zones on Maine's beaches. I have been persuaded that 

the Colonial Ordinance was not exclusive. It did not eliminate 

other pre-existing common law property rights or preclude the 

development of new coll\Inon law property rights. However, I also 

conclude that a public common law right to use .privately owned 

beach property for general recreational purposes did not exist 

when the 1648 Colonial Ordinance was drafted and has not developed 

since. 

rr. AFFIRMATIVE DEFENSES 

The Town of Wells does not rely exclusively on the Colonial 

Ordinance and general common law development for the establishment 

of public recreational rights on Moody Beach. The Town also 
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relies on the law of local custom as it applies to Moody Beach in 

particular, on the law of easement by prescription and on the law 

of dedication. These are affirmative defenses. raised by the Town 

and as a result, the burden of persuasion is on the Town. These 

arguments do not apply to any beaches in the state other than 

Moody Beach. With regard to these affirmative defenses, I make 

the following findings of fact. 

1. Public attitudes towards -private property and trespass 

were similar in colonial Maine and Massachusetts. 

2. The beaches, both private and public, were used by 

everybody for travel in colonial Maine because of poor roads and 

the danger · from wolves and Indians. 

3. Until the mid-nineteenth century there is insufficient 

docmnentary evidence to draw any inferences about the use of the 

beaches in Wells for recreational purposes. However, common 

sense dictates that the beaches in Wells were occasionally used 

for swimming and other recreation. 

4. The latter half of the nineteenth century saw the 

beginnings of the "tourist• industry in Wells. Visitors who 

came to Wells enjoyed the sea air and swimming. 

5. By 1856 the principal road to the beaches in Wells 

. traveled from Route 1 to Moody Point, directly between the north 

end of Moody Beach and the south end of Wells Beach. 

• I 

6. By 1872 the only beach road in existence in Wells 

paralleled the beach that is now known as Wells Beach. There was 

no road running parallel to Moody Beach until Moody Beach was 
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developed at the turn of the 20th Century. There is no documentary 

evidence from which one can conclude that local residents and 

visitors to Wells in the late 19th Century used Moody Beach as 

opposed to Wells Beach or Ogunquit Beach. Because the only beach 

road paralleled Wells Beach, it seems more likely that most 

locals and visitors used Wells Beach. The presence of a lodging 

house at Moody Point and common sense, once again, dictate that 

there was occasional public use of Moody Beach for recreational 

purposes in the second half of the 19th Century. 

7. Moody Beach was originally~owned by the Town of Wells. 

At some point that was not made clear during the trial, Moody 

Beach became privately owned. Moody Beach started to be developed 

privately by Charles Tibbets and Oscar Hubbard at the turn of the 

20th Century. 

8. Tibbets and Hubbard, when laying out their 50' lots, 

left three 35' access ways from Ocean Avenue to the beach at 

various locations. These access ways have been assumed by everyone 

to be public access ways, either designed for public recreational 

use of that portion of the beach in front of the access ways or 

for emergency vehicles or both. 

9. Tibbets and Hubbard did not deed use of the beach to 
~ 

the public or to any back lot owners. 

10. A portion of the Tibbets plan shows the easterly boundary 

of each 50' lot at the seawall above the beach. However, the 

individual deeds, which control, grant each ocean front lot owner 

land to the ocean. 

20 

1495



) 

11. The Town claims now that it has never taxed the area -

below the seawall on Moody Beach. I found the Town's property 

tax system for beach front lots to be incomprehensible. The Town 

did, however, tax ocean front property at Moody Beach at fa1r 
✓ -

market value in compliance with state law. No ocean front owners 

were ever told that their property below the seawall was not 

being taxed. 

12. The Town has expended minimal funds on Moody Beach for' 

clean up and police patrol. TQe Town has expended over $100,000 

on Wells Beach for seawall construction and practically nothing 

on Moody Beach for seawall construction. 

13. The Town has posted a lifeguard at the Moody Beach 

parking lot since the 1950's. The lifeguard's primary function 

was to cover the public beach in front of the Moody Beach parking 

lot although he would occasionally move northward on to Moody 

Beach as well. The Town thought for years that this public beach 

belonged to Wells. Sometime in the 1970's a court determined 

that the Moody Beach parking lot and the beach in . front of it 

belonged to Ogunquit. It was and remains a public beach, regardless 

of ownership. The Town did not post a lifeguard at the Bourne 

Avenue public access point until approximately 1978. The Town's 

lifeguards have patrolled outside the Bourne public access area on 

occasion and have been told to stay in the public access areas by 

beach front owners on occasion. 

14. The Town built restrooms at the Moody Beach parking lot 

in 1966. 
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15. The Town's efforts to clean Moody Beach have been few 

anrl fitfnl anrt h.=\VP. hP.en oppof;ed by some of. the beach front owners. 

16. As factfinder, I found most of the l~y witnesses on 

both sides to be sincere people who believed they were telling t1?-e· 

truth. I found some of these sincere people to be more credible 

than others. I found Dr. Warren Jones, in particular, to be an 

intelligent, observant witness with a good memory. Although, 

like roost of the witnesses, he has an interest in the outcome of 

this case, I found him to be a highly credible witness. This is 

not meant to disparage the other lay witnesses. Many of them 

were intelligent, articulate witnesses. I simply point out that 

I found Dr. Jones to be particularly credible. 

17. Until sometime in the late 1950's or early 1960's, 

there was minimal use by the public of Moody Beach for sunbathing 

and swimming on an organized basis. From the turn of the century 

until the 1960's, members of the public would walk the beach on a 

regular basis and they would use the beach on occasion for a 

bonfire or for a ballgame or some other recreational activity. 

But in terms of taking the family to the beach for a day or a 

half day and spreading out a blanket and using the beach as the 

Town seeks to use it now, such public recreational activity was 

minimal and was confined to the access zones until the 1950's. 

Until the 19601 s, Moody Beach was so large and use of Moody Beach 

by the public was so minimal that those members of the public who 

did use Moody Beach outside the access ways for sunbathing and 

swimming were so few as to not be identifiable as members of the 
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public. Until the 1960's, Moody Beach had the appearance of a 

private beach populated by the people who lived in the cottages 

on the ocean front. 

18. In the late 1960's, public usage of the access ways 

increased to the point where on a good beach day, upwards of 15 

members of the public would be spread out from one to four cottages 

on either side of the access ways and this became a concern of 

some beach front owners. 

19. Iri the late 1960's, Dr. Jones started telling all strangers 

who sat on dry sand in front of his cottage (the fourth cottage 

north of the Bourne Avenue access way) to leave because they were 

on private property. They would leave, although sometimes reluc

tantly. Dr. Jones had never heard of Moody Beach being considered 

a public beach and he posted his land in 1968 as private land as 

did other beach front owners in the late 1960's and 1970 1 s. 

Dr. Jones' signs were posted 25' from the seawall in dry sand. 

Other private property signs were posted at the junction between 

Ogunquit Beach and Moody Beach in the soft sand in the early 1970 1 s. 

20. Dr. Jones never ordered anyone to leave the intertidal 

zone in front of this cottage except once for a lifeguard. With 

the possible exception of George Pope and his predecessor in 

title, no other beach front owners ordered the public off their 

property in the intertidal zone. Dr. Jones and all of the other 

beach front owners were willing to let the public walk.the beach 

and remain willing to do so. 
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21. In 1968 Dr. Jones got in an argument with a police 

officer over Dr. Jones' right to post hiR privr1te property sign 

in the soft sand. The police officer told him to take the sign 

down. Dr. Jones complied but the next day complained to the 

Wells town manager, Mr. Littlefield. Mr. Littlefield told Dr. Jones 

that. the police officer was wrong and Dr. Jones could repost the 

signs. Dr. Jones put out the signs evecy year until 1984. 

22. In the mid 1970's the public usage of Moody Beach 

began increasing noticeably. It was not until the 1970's that 

the public began using Moody Beach outside the access zones in 

significant numbers. 

23. A number of plaintiffs other than Dr. Jones have told 

members of the public using the dry sand in front of their cottages 

to move because it was private property. 

has moved when told. 

Generally the public 

24. Plaintiff Edward_ Bell built a symbolic fence on hi~·dry 

sand in the late 1960's to provide notice that his property was 

private. He testified that he got the idea from Harvard College, 

which apparently has a policy of erecting gates at strategic 

locations once a year to preserve the privacy of certain routes. 

Mr. Bell did not build his symbolic fence because the public was 

using his land in significant numbers. He built his fence 

and posted notice in the Registry of Deeds because he feared what 

might happen in the future. 

25. Randall Cooper is trustee of the property adjoining the 

Bourne Avenue public access and has been living there off and on 
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since the 1950's. 

\ 
J 

Unlike many other plaintiffs, he has never 

told any members of the public to leave his property, even though 

the public occasionally used the dry sand area of his property in 

the 19SO's and 60's and with increasi~g frequency since the 

1970's. Mr. Cooper, who is a lawyer, has taken the position that 

the public uses his property with his permission even though he has 

never given anyone express permission. Mr. Cooper also took the 

position that if no one abuses your beach property, you give them 

permission to share it with you. 

26. None of the beach front owners who testified had ever been 

told that Moody Beach was a public beach. They all were either 

assured or assumed at the time of purchase that Moody Beach was 

private. The belief that it was private figured significantly in 

their decisions to purchase. 

27. The non-beach front owners who testified, with one 

exception, all believed that the public had a right to use Moody 

Beach for recreational purposes. They did no~ believe the- town 

had any deeded interest in the beach. They testified that they 

simply assumed it was public because that's the way it had always 

been. 

28. Real Frechette was a rebuttal witness for the plaintiffs 

who volunteered to testify after the trial began when he heard or 

read about the case in the newspaper. He may have been the 

only totally disinterested witness in the entire trial and I have 

assigned his testimony some weight. Mr. Frechette worked as a 

ticket agent at the Wells railroad station from Memorial Day 
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to Fall in 1943, at a time when almost everyone traveled by train 

because of the war. Mr. Frechette was told by Mr. Knox, the 

Wells station master, that Ogunquit Beach and Wells Beach were 

public but Moody Beach was private and that he should stay away. 

I interpreted Mr. Frechette's testimony to mean that he was given 

this information as part of his general instructions so that he 

could pass this information along to those arriving visitors who 
. ' : .·· · 

asked. However, I am not sure on this last point and it may be 

Mr. Frechette meant that he was told personally not to use Moody 

Beach. 

29. David Strater, a 66 year old attorney who has lived in 

the York-Ogunquit area all of his life and who has practiced in 

the area, has always advised his clients that Moody Beach is 

private subject only to the Colonial Ordinance. He informed the 

Town of Wells' officials of this position on behalf of Plaintiff 

Edward Bell in 1966. He also informed the Town in 1966 that 

Mr. Bell had posted his land in compliance with the posting statute, 

14 M.R.S.A. § 814, at the York County Registry of Deeds. 

30. I find the Town's official position on its right to use 

Moody Beach to be vague. It is clear from defendant's exhibit 

103, a letter from Town counsel Barnett Shur to Attorney Strater, 

that the Town was claiming that the public had the right to use 

Moody Beach by 1966. However, Attorney Shur was vague about 

where the Town acquired its rights. When read in its totality, 

the letter from Attorney Shur seems to be stating that the public's 

right to use the beaches in Maine was based on the Colonial 
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Ordinance and thus would not be changed by the statutory 

by Mr. Bell. There is no mention of custom or prescription or 

dedication. There is only mention of a general public right to 

use all beaches in the State of Maine. This could refer only to 

the Colonial Ordinance. Attorney Shur acknowledges in this 

letter that those rights are in dispute and will have to be 

decided by the Maine Law Court. 

Another example of official vaguen~ss is a road sign posted 

by the Town of Wells in 1953 on Route 1 reading "Moody Beach, 

Public Beaches and Free Parking." Plaintiffs. exhibit no. · 61b. 

This can be read to be a claim that Moody Beach is a public 

beach. However it can also be read as a directional s~gn that, 

if followed, will lead someone to Moody Beach, to some public 

beaches and to free parking. At the time the sign was first 

erected, the _sign, if followed, would have brought a tourist to a 

parking lot. Standing on that parking lot and facing the ocean, 

a visitor would have found Ogunquit's two mile public beach on 

his right, Wells' public portion of Moody Beach directly in front 

of the parking lot and the remainder of Moody Beach with the public 

accesses on his left. Later, as stated earlier, this situation 

would change because it was determined in a lawsuit that the 

public beach directly in front of the parking lot was part of 

Ogunquit's public beach and did not belong to Wells. 

31. The rights of way leading from Ocean Avenue to Moody 

Beach are the Bourne access, the Furbish Road access and the 

Charles Street access. The Town of Wells took the Bourne access 
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in 1892 when it laid out Bourne Road. Defenaants' Exhibit No. 

14. The public started using the Furbish access and the Charles 

Street access sometime in the 1920's or 1930's, although the 

evidence on_ this point was less than ci.~ar. In 1938 the Town 

voted not to abandon the Bourne Avenue right of way, partly 

because it was used by teams (presumably to gather sea fertilizer). 

Plaintiffs' Exhibits 58c and d. The three rights of way were never 

conveyed by the developers of Moody Beach. In March of 1983, the 

Town took 19 rights of way to Wells Beach and Moody Beach, including 

the three access ways mentioned above. The town took these 

rights of way to the low water mark. 

32. In 1925 the Ogunquit Beach district, with the cooperation 

of the Town of Wells, took Ogunquit Beach by eminent domain from 

Charles Tibbets. Ogunquit Beach is two miles long and lies 

immediately south of Moody Beach. It was taken to be used as a 

public beach. This left Mr. Tibbets as private own~r of the one 

mile stretch of Ogunquit Beach now known as Moody Beach. Ogunquit 

Beach remains a popular, heavily used public beach to this day. 

CUSTOM 

The first issue to settle in deciding the issue of local 

custom as an affirmative defense is to determine whether it 

exists as a defense in the State of Maine. Plaintiffs have 

argued vigorously that it does not exist in Maine. Although our 

Law Court has never formally approved the doctrine, Piper v .· Vorhees, 

130 Me. 305 (1931), I am satisfied that it does exist as part of 

Maine's common law. The law of custom was· part of English common 
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law and was recognized in the Laws and Liberties of 1648, which, 

of course, contain the Colonial Ordinance. It was also recognized 

in the 1801 History of Land Titles by James Sullivan, attorney 

general · of Massachusetts. It has also been implicitly recognized 

by the Maine Legislature in its posting statute 14 M.R.S.A. 

§ 812, 812-A. It has also been recognized in other jurisdictions~ 

Puffen v. Beverly, 187 N.E.2d 840, 345 Mass. 396 (1963); Knowles .. . ........ 

v. Dow, 22 N.H. 386 (1851). Our Law Court has recognized the 

role of custom in shaping our State's general common law. Conant 

v. Jordan, supra., and the Colonial Ordinance has become part of 

our common law. If an ancient common law doctrine like local 

custom is to be abrogated, i_t should be done by the Legislature 

or the Law Court, not by the Superior Court. 

To prove a local custom, defendant Town of Wells must prove 

by a preponderance each of seven facts. 

1. The custom must have been in effect "so long as the 

memory of man runneth not to the contrary"; 

2. The right must have been exercised without interruption; ·· 

3. The use must be peaceable and free from dispute; 

4. The use must be reasonable; 

5. The land impressed with the custom must have boundaries; 

6. The custom must be obligatory; and 

7. The custom must not be repugnant to other customs or law. 

State~ rel. Thornton v. Ray. 462 P.2d 677 (Ore. 1969). 

Defendant Town of Wells did not satisfy me factually at 

trial by a preponderance of the evidence of the first and third 
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criteria and therefore their affirmative defense of custom must 

fall. 

There was insufficient evidence presented at trial to draw 

any inferences at all as to any kind -0f consistent use of Moody 

Beach for recreational purposes by the public from colonial days 
.--

until the mid-nineteenth ce_ntury. From the late 1800's until Ogunquit 
 

Beach was. taken by eminent domain in 1925, there is evidence 

indicating that Wells' beaches were used for general recreational 

purposes. However, on the question of which beach was used, what 

little evidence exists (the road structure on Wells Beach and 

postcards such as defendants exhibits 5, 6A, B, C and D) suggests 

that the beach currently known as Wells Beach was the ·primary 

public recreational center in Wells.. Wells Beach continued to be 

used as a public beach subsequent to 1925. As for Ogunquit-Moody 

Beach, the simple fact that Ogunquit Beach was taken for public 

use while Moody Beach was developed privately, when combined with 

the eyewitness testimony, proved to me that from 1925 until the 

1970's, Ogunquit Beach and the disputed portion of public beach 

in front of the Moody Beach parking lot served as the public 

beach for the vast majority of beach users in Wells and Ogunquit. 

The defendants produced evidence that in the late 1950's and 

1960's a few members of the public used the Bourne and Furbish Avenue 

extensions and spilled over a short distance on either side of 

those extensions. Defendants also proved that in the 1950's and 

1960's there was some spillover northward into Moody Beach for a 

short distance from the public beach in front of the Moody Beach 
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parking lot. Defendants also proved that as far back as eyewitness 

testimony can take us, members of the public consistently strolled 

up and down the intertidal zone of Moody Beach at low tide and 

even on the dry sand at high tide. Defendants failed, however, 

to prove that any significant number of the public started .to 

spread out across Moody Beach with blankets and accomp~ying 

paraphenalia until the late 1970's. Even defendant's witnesses 

testified that on a good beach day in the SO's and 60's, there 

would be "hundreds" of people on Moody Beach. (See testimony 

of John Holder and Esther Pisaruk). Hundreds of people on a 

beach one mile long and 500 to 600' wide at low tide is very few 

people. They could be accounted for almost in their entirety by 
.. 

the occupants of the then existing ocean front cottages of Moody 

Beach and the few back cottages then in existence. 

Defendants also failed to prove to me as factfinder that the 

public's right to use Moody Beach was free from dispute. Many 

witnesses from Wells and from the Tier II group testified that 

they never knew anyone to suggest that Moody Beach was private. 

All of the beach front owners testified to the opposite. The only 

disinterested witness (the assistant ticket agent in 1943) corrob

orated the beach frgnt owners. The ambivalent position of the 

Town's officials, specifically Mr. Littlefield and Mr. Shur, the 

distorted expenditure of public money on Wells Beach as opposed 

to Moody Beach and the isolating of the lifeguards at the parking 

lot south of Moody Beach until the 1970 1 s also suggest to me that 
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the Town of Wells itself was not totally convinced that Moody 

Beach was a public beach. 

In addition, shortly after the public began spilling over 

the access routes in the 1960 's, certa·in beach front owners began 

disputing the public's right to use the beach and at least seven 

of those owners continued to protest visibly until the current 

suit was filed. 

Having failed to meet its burden on two key factual issues, 

Wells has failed to meet its burden on the common law defense of 

local custom. 

PRESCRIPTION 

The party asserting a public easement by prescription 1nust prove 

continuous use for at least 20 years under a claim of right 

adverse to the owner, with his knowledge and acquiesence, or a 

use so open, notorious, visible, and uninterrupted that knowledge 

and acquiesence will be presumed. Town of Manchester v. Augus t 

County Club, 477 A.2d 1124, 1128 (Me. 1984). Unlike the majority 

of jurisdictions our law holds that with regard to creation of 

public recreation easements by prescription in wild and uncultivated 

land, open and continuous use raises a rebuttable presumption 

that the use was permissive. Manchester, supra, at 1130. This 

rule is predicated on the notion that such use by the general 

public is consistent with, and in no way diminishes, the right of 

the owner in his land. 

The only open and continuous public use that defendant 

proved to exist in this case for the 20 years preceding the 
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filing of this lawsuit in 1983 was the public's (and the plaintiffs' 

for that matter) consistent habit of strolling up and down the· 

length of Moody Beach. All of the, plaintiffs testified that they 

were perfectly willing to permit this, never complained about it 

and would continue to permit this activity in the future. This 

public activity is consistent with and does not diminish the 

rights of the plaintiffs on their land. It •is not adverse use. 

Innabitants of Kennebunkport v. Forrester, 791 A.2d 83 (1978). 

This activity is presumed permissive and will not establish an 

easement by prescription. The occasional spillover by members of 

the public from the three access ways prior to 1983 was objected 

to by almost all of those plaintiffs who testified and who were 

affected by the spillover during the 20 year period. The one 

exception among the plaintiffs was Mr. Cooper. Even in Mr. 

Cooper's case, I don't think the spillover was adverse enough 

or frequent enough prior to 1970's to justify the creation of an 

easement by prescription. Mr. Cooper and his family have taken 

the position that the public has permission to share their beach 

so long as the public does not abuse the privilege. This generosity 

of spirit should be encouraged and will be protected by Maine's 

presumption of permission on privately owned beaches until it 

becomes factually clear that the public is making an adverse 

claim. The adverse claim in Mr. Cooper's case did not become 

clear until the late 1970's. 
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DEDICATION 

To prove dedication, defendants roust prove that Moody Beach 

was dedicated by Mr. Tibbets to the Town or the public and that 

the public accepted the dedication by some affirmative act. 

Dedication is an appropriation of land to some public use and 

there must be evidence of a clear intent to dedicate. Manchester, 

supra. at p. 1129. This issue does not merit lengthy discussion. 

There is no clear evidence of Mr. Tibbets' intent to dedicate 

either expressly or by implication. The evidence on that point 

(the existence of the access ways, the boundary lines on the 

portion of the plan still in existence (defendants' exhibit 18) 

and Mr. Tibbets' alleged fai'iure to protest when he saw someone 

on Moody Beach back when it was being developed) does not begin to 

form a clear intent to dedicate. 

II. THE INTERTIDAL LANDS ACT 

While the Law Court's decision on sovereign immunity was 

pending in this case, the Legislature enacted "The Publ·ic Trust 

in Intertidal Land Act,w Chapter 782_ of the 1985 Public Laws. 12 

M.R.S.A. § 571-573 (the Intertidal Act). 5 In the Intertidal Act, 

5 The pertinent portion of Sections 571-573 is as follows: 

§ 571. Legislative findings and purpose 

The Legislature finds and declares that the intertidal 
lands of the State are impressed with a public trust 
and that the State is responsible for protection of the 
public's interest in this land. 
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the Legislature found an'd declared that all of the intertidal 

land in Maine are impressed with a public trust. The Legislature 

declared that this public trust was part of Maine's common law. 

The Legislature then found that the public trust in the intertidal 

zones included the rights of fishing, fowling, navigation and 

recreation. 

Plaintiffs claim that the Intertidal Act violates the Maine 

Constitution's separation of powers, I agree. 

The Maine Constitution states that no persons belonging to 

the legislative, executive and judicial departments "shall exercise 

any of the powers properly belonging to either of the _others, 

except in case herein expressly directed on or permitted." Art. 

The Legislature further fiP-ds and declares that 
this public trust is part of the common law of Maine 
and generally derived from the practices, conditions 
and needs in Maine, from English Common Law and from the 
Massachus~tts Colonial Ordinance of 1641-47. The 
public trust is an evolving doctrine reflective of the 
customs, traditions, heritage and habits of the Maine 
People. In Maine, the doctrine has diverged from the 
laws of England and Massachusetts. The public trust 
encompasses those uses of intertidal land essential to 
the health and welfare of the Maine people, which uses 
include, but are not limited to, fishing, fowling, 
navigation, use as a footway between points along the 
shore and use for recreational purposes. These recreational 
uses are among the most important to the Maine people 
today who use intertidal land for relaxation from the 
pressures of modern society and for enjoyment of nature's 
beauty. 

The Legislature further finds and declares that 
the protection of the public uses referred to in this 
chapter is of great public interest and grave concern 
to the State. 

1985, c.782. 
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III, Section 2. The separation of powers mandated by the Maine 

Constitution is much more rigorous than the same principle as 

applied to the United __ States Constitution, where the separation of 

powers is only inferred. State v. Hunter, 447 A.2d 797, 799 (Me. 

1982. 

The Legislature is free to codify, alter or abrogate a 

longstanding rule of common law. Atlantic Oceanic Kampgrounds v. 

Camden Nat., 473 A.2d 884, 886 (Me. 1984). However, the Legislature 

must do so by making new law, not by interpreting existing law. 

Interpreting existing law is the function of the judiciary. 

Atlantic at p. 887. 

Section 571 of the Intertidal Act states that the public 

trust doctrine found by the Legislature is a presently existing 

part of Maine's common law that grew out of Maine's conditions, 

need and practices, the English Common Law and the Colonial 

Ordinance of 1641-1647. The Legislature found that the public 

trust is an evolving doctrine that (at the time of passage of the 

Intertidal Act) included fishing, fowling, navigation and recreation. 

As the attorney general argues in his brief, wThe Legislative 

history of the Act demonstrates that its purpose was to confirm 

and legislatively recognize existing public rights." Note the words 

•confirm•, "recognize" and "existing•. In other words, the 

Legislature was not making law, it was recognizing existing law. 

This interpretation of the Intertidal Act is supported by the 

Statement of Facts contained in Legislative Document 2380 and by 

the -statement of co-sponsor Senator Trafton, who stated: "'The 
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bill does not create new rights. Rather this bill confirms or 

recognizes the traditional rights of the people of Maine •. 

Legislative Record, p. 734 (1986). 

The problem here is that in writing the Intertidal Act, the 

Legislature was making common law interpretations that have never 

been made by the Law Court. The Law Court in Bell, supra., 

subsequent to enactment of the Intertidal Act, reaffirmed that 

whatever rights the public enjoys in the intertidal zone under 

the Colonial Ordinance exist as an easement, not a trust (or at 

least not yet a trust). Bell also clarified that the state is 

not responsible to the public as trustee of the public easement 

in the intertidal zone. Nor has the Law Court ever held that the 

public easement in intertidal zone includes the right of general 

recreation. That issue has been presented for the first time in 

this case and I have concluded in Part I of this decision that 

the public does not enjoy any general recreational right on 

privately owned intertidal zones in Maine. Only the judicial 

branch of government can make that kind of interpretation of 

existing common law. 

It is possible, of course, that the Law Court may eventually 

redefine or clarify the public easement in the intertidal zone. 

One of the great strengths of the common law is that it can be 

subjected to reexamination and reinterpretation to meet society's 

changing demands. In fact, the Law Court has remarked that the 

extent of the public rights under the Colonial Ordinance is not 

entirely clear. Blaney v. Rittall, 312 A.2d 522, 528 n.7 (Me. 
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1973). However, any such reinterpretation of existing case law 

can be carried out only by the courts. 

For the reasons stated, I conclude that 12 M. R. S .A. § 571-573, 

the Public Trust in Intertidal Land Act, violates Art. III Sec. 2 

of the Maine Constitution. Because of this ruling, there is no 

need for me to determine whether the Intertidal _ Act, •; '•lf it had 

been written to create new public rights, would be an uncon

stitutional taking of private property in violation of the United 

States and Maine Constitutions. 

In the event the Law court disagrees with my conclusion 

regarding the separation of powers, I make the following findings 

of fact concerning the takings argument. 

1. It is very difficult at this stage to ·determine the 

impact of the Intertidal Act on the fair market value of plaintiffs' 

property. Depending on the location of plaintiffs' various 

cottages--in particular, their proximity to the public access 

ways to Moody Beach--the impact of the Intertidal Act will diminish 

plaintiffs' fair market value from minimal to no more than 25%. 

2. Plaintiffs--at least those who testified--purchased their 

respective properties with the reasonable expectation that they 

were purchasing a private beach. Some of them knew of the Colonial 

Ordinance but none expected any significant public use of the 

beach outside of the public strolling up and down the beach. -

IV. TIER II 

Approximately 40 parties to this case own property on North 

and South Tibbets Streets and other locations on the westerly 
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· side of Ocean Avenue across from Moody Beach. They claim personal 

easements by prescription in Moody Beach because of their unique 

circumstances. In other words, they claim private easements 

independent of any rights the public may have in Moody Beach. 

In addressing these claims, I make the following findings of 

fact for each Tier II defendant. 

Robert a-na Madelyn Beauregard 

Robert came to Moody Beach for the first time in 1948 as a 

visitor. He rented in Wells and walked Moody Beach on occasion. 

He missed some years but came back in 1965 and stayed with the 

Fortunados. In 1968 he bought a house on South Tibbets Street 

and moved to an ocean front cottage in 1985 and then moved back 

to South Tibbets. He has used the beach permanently on a seasonal 

basis since 1965. He uses the Furbish public access. He usually 

turns right after entering the beach from Furbish and sits in 

different locations depending on circumstances (number of people 

on beach, location of friends, etc.). Madelyn has used Moody on 

and off since 1938. Like her husband she did not start using 

Moody on a continuous basis until 1965. She sits at various 

locations on the beach, utilizing both the intertidal zone and 

the dry sand. The Beauregards (one or the other) have fished on 

the beach, played frisbie and ball games and walked the beach. 

Frederick and Mildred Beauregard 

Frederick and Mildred came to Moody Beach in 1959 with a 

friend and bought a house on North Tibbets Street that same year. 

They have used the beach with their ten children continuously 
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ever since 1959 from March to November for such activities as frisbie, 

ba 11 playing, kite flying and walking uu both the \.let and dry 

sand. They have used three different access points and sit at 

various locations on the beach. Attorney Hatch, who did considerable 

real estate work in the Wells area while he was alive, indicated 

to the Beauregards at the time of purchase of their cottage that 

they could use the entire beach. Either Mr. or Mrs. Beauregard 

or both participated in the sit-in in front of plaintiff Kenary's 

cottage after Mr. Kenary had ordered some Tier II children off 

his beach. 

John and Joanne Anderson 

The Andersons first came to Moody Beach in 1963 and rented 

an ocean front cottage for three years. During that period they 

would sit in front of their cottage. They bought property on 

North Tibbets Street in 1965 and built on that property in 1966. 

Since 1966 they have used the Furbish access. They normally 

turn right after entering the access, move down three or four 

cottages and sit down. They use the wet and dry sand. They 

sunbathe, surf, swim, play frisbie and walk up and down the beach 

as far as Ogunquit at both low and high tide. 

Harold Anderson 

Mr. Anderson first came to Moody Beach in 1963 but until 

1972, he would visit only on occasional weekends with his brother. 

In 1972 he bought a duplex on South Tibbets Street. Since then he 

has continuously used the Furbish access although he moved to the 

westerly side of Ocean Avenue in 1981 or 82. He turns right and 
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normally sits with his brother John. He uses the beach for 

surfcasting, walking and practicing his golf swing. 

Geo r g e a nd Loui se Bertini 

George first came to Moody Beach with his parents and grand

parents in 1933. He stayed in rentals until- 1959 when he purchased 

a place on South Tibbets Street. Since 1962 he has been living on 

South Tibbets Street all summer long. Louise first came to Moody 

Beach in 1958 and has been coming back continuously since 1962. 

The Bertinis have used the Furbish access since 1962. They turn 

in both directions and sit in various locations wherever it pleases 

them from Ogunquit to Furbish. 

Raymond and Judith Maureen Morin 

The Morins first came to Moody Beach in 1966 to rent. They 

purchased two properties the same year. They were told by Jim 

Frazier, who was an heir of the Tibbets estate and who sold 

Tibbets estate property to •a number of Tier II owners, that the 

public had access to Moody Beach and that the public could use the 

beach for recreational activities. The Morins use the Furbish 

access and turn both ways to sit but more often to the left. 

They swim, walk and have played ball with their children. 

Charles Grover 

Mr. Grover first came to Moody Beach in 1947. He rented an 

ocean front cottage for many years for two weeks each summer and 

while doing so, generally stayed in front of his rental. He 

bought land in 1965 and built a cottage in 1980. Since 1980 he 

has used the Furbish access and will sit to the right from four 
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to six cottages, in both dry and wet sand. The crowd on any 

given day determines where he sits. Mr. Grover's chief beach 

activity is walking. He has seen private property signs on the 

seawall. He has been a member of the Moody Beach Association for 

25 to 30 years. 

Robert and Ruth Ta.bar 

Mr. and Mrs. Tabor first came to Moody Beach to visit friends 

in 1947. They have been back every year since and have walked 

all parts of the beach every year. In 1971 they purchased a 

property mid-way between the Bourne and Furbish accesses and also 

a deeded right of way across the Day property to the beach, which 

they still use. They built on the property in 1981. They sit on 

the beach in front of their right of way. They saw some private 

property signs in the early 1980's and Mr. Tabor saw Mr. Bell's 

symbolic fence. In addition to walking, they swim and play bocci 

ball. 

William F. savage, Jr. 

Mr. savage first came to Moody Beach in 1959~ He bought 

property in 1959. He uses his .cottage from April to October. He 

has used the beach continuously for such activities as swimming, 

fishing and walking on both wet and dry sand. He was told by an 

attorney at the time he pur·chased his property that he could 

use the beach by the right of way. He never saw any private 

property signs on the beach but he remembers Mr. Bell's symbolic 

fence. He generally sits on the beach as close to the access as 
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he can. He has used the Furbish access and he has also . used 

Margie's store as an access. 

Agnes and Kevin Garthwaite 

Mrs. Garthwaite first came to Moody Beach in 1947 and has 

been staying there continuously as a property owner since 1965. 

Prior to 1965, her beach excursions were on the public beach in 

front of the Moody Beach parking lot. She purchased a second 

cottage in 1972 with a deeded right of way and has used that 

right of way since. She is a real estate agent who has - sold 

properties on Moody Beach and she has never told anyone the beach 

is private. 

Her son Kevin, also a Tier II party, has used the beach 

since the 1950's. He purchased a property on the westerly side 

of Ocean Avenue in 1977 or 1978 and has used the beach continuously 

since then. 

Raymond and Margaret Angelucci 

Mr. and Mrs. Angelucci first came to Moody Beach in 1934. 

They rented a series of cottages on the ocean until 1970 when 

they started renting on North Tibbets street. They bought a cottage 

in 1978. They have used the Furbish access since moving to North 

Tibbets stree:t .,~nd they do not concentrate on any one spot on the 

beach. They swim, play games and walk. They saw private property 

signs approximately five years ago. 

William c. and Evelyn Penney 

Mr. Penney first came to Moody Beach in 1948 and spent two 

week vacations in rented cottages until 1963 when he built a 
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cottage on South Tibbets Street. He has used the Furbish access 

since Lullding. Mr. Penney was president of the Moody Beach 

Association for three years and has organized summer games for 

the children. (The Moody Beach Association held a Fourth of Ju1y 

celebration for children each year, alternating the festivities 

at the Bourne and Furbish accesses. This was attended by children 

of both back lot and ocean front owners.) Mr. Penney sits three 

or four houses to either side of Furbish access now. He has in 

the past used the beach for horseshoes, softball and volleyball. 

Until he built his house, he used the Furbish acces·s, access 

through Margie's store and one other access north of Furbish 

(Charles Street?). Mr. Penney does not recall the demonstration 

at the Kenary property although Mr. Rqvioli remembers that Mr. 

Penney was part of it. 

Elmer J . Flynn 

Mr. Flynn first came to Moody Beach in 1960 but did not 

start staying there continuously until 1972. He, too, was told 

by Mr. Frazier of the Tibbets estate that he had a right to use 

the beach. He has played games on the beach and walked it. 

Os car c . and Yvonne Demuth 

Mr. and Mrs. Demuth first came to Moody Beach 35 years ago 

and stayed at a rental close to Ogunquit Beach. In 1965 they 

bought a home on South Tibbets Street. They have used the Moody 

Beach and the Furbish access continuously since 1965 and they vary 

their beach sitting spot depending on circumstances. Mr. and 

Mrs. Demuth remember the Kenary sit-in and they remember Mr. 
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Bell's symbolic fence. They have played ball and flown kites on 

the beach and Mr. Demuth organized the golf ball driving event as 

part of the Association's July 4th celebration. 

James Fortunato 

Mr. Fortunato first visited Moody Beach in 1964 when he 

visited friends in Wells but he did not start staying at the 

beach until 1965 when he purchased a lot on South Tibbets Street. 

He has used the beach continuously since then. He uses the Furbish 

access, turns right and customarily looks for a comfortable-spot 

one to four cottages down. He was told by Mr. Frazier of his 

right to use the beach. 

his children. 

He has had cookouts on the beach with 

Ed and Martha Weagle 

Mr. and Mrs. Weagle visited their relatives at Moody Beach 

on occasional weekends from 1955 to 1965. They did not start 

continuous use of the beach until 1965 when they purchased a 

cottage on Bell's Drive. They use the Furbish access and sit at 

various locations. They walk the beach to Ogunquit and back 

using both the dry and wet sand. They have 20 days vacation each 

year and spend it at Moody Beach. 

Jane Weagle 

Mrs. Weagle's late husband bought a home on Moody Beach in 

1963. Mrs. Weagle first came to Moody Beach in 1966. She uses 

the Furbish access and generally stays in the Furbish area. She 

has used the beach for games and flying kites and walks the 

beach. 
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J a mes a nd Mary Cass idy 

Mr. Cassidy first came Lo the beach in 1951 ~s a boy. Mrs. 

Cassidy first came to the beach in 1965. Mr. Cassidy has used 

the beach for many activities including swimming, digging, biking, 

drinking, boating, baseball, softball, volleyball, flying kites 

and picnics. He has used all the accesses and all the beach, 

although most of his activity has been on the northern part of the 

beach near his home. Now he and his wife mostly walk the beach. 

Mr. Cassidy and his wife have been buying property at Moody Point 

and South Tibbets street since 1981 and they rent these properties. 

Mrs. Cassidy, like some of the other defendants, re,fers to the 

Moody Parking Lot Beach as nthe public beach.n 

Richar d Merrifield 

Mr. Merrifield visited Moody Beach on day visits as a child 

but didn't start continuous use of the beach until 1967 when he 

started living in a house he built on North Tibbets Street. He 

uses two public accesses to the beach. He owns and rents four 

units somewhere at the beach. He walks the -beach regularly on 

both the dry and wet sand. 

Helene and Wayne Larkin 

Mr. and Mrs. Larkin have been walking Moody Beach since 1965 

but they did not start continuous use of the beach until 1977 when 

they bought property on the westerly side of Ocean Avenue. They 

swim on the beach and walk the beach. 
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Robert Roche 

Mr. Roche has been using the beach continuously since 1963, 

first as a renter and since 1970 as a property owner. He is a 

member of the Moody Beach Association and has played badminton, 

football and bocci on the beach. He swims every day for an hour 

at the beach. Where he sits on the beach is determined by how 

many people are on the beach. 

John and Mary Irita no 

Mrs. Iritano has been using the beach continuously for 61 

years and Mr. Iritano since 1944. At first Mrs. Iritano would 

cut across an empty lot to the ocean. She has been using the 

Furbish access since her parents bought a property in 1957. She 

_bought in 1962 on South Tibbets street. They swim, sunbathe, and 

walk the beach and sit in various locations although they favor 

the left. The use both the wet and dry sand areas. 

George Bushee 

Mr. Bushee first came to Moody Beach to visit friends in 1962 

but he did not start continuous use until 1975 when he bought a 

house at Moody Beach. He uses the Furbish access. He walks the 

beach to Ogunquit every day on both the wet and dry sand. He 

sits on the beach in various locations. 

R. Stanley Jacobson 

Mr. Jacobson first came to Moody Beach 58 years ago and has 

been using the beach continuously since after World War II. He 

built his own house in 1965. He uses the Furbish access and 

turns both ways. He walks the entire beach on both wet and dry sand. 
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John J. Sullivan, Jr. 

Mr. Sullivan first came to Moody Beach in 1962 and rented 

cottages. He has occupied his own place off south Tibbets Street 

since 1966. He uses the Furbish access and turns left or right 

to sit, depending on who is on the beach. In the last few years 

he has been going four, five or six houses away from the access 

before sitting. 

Dr. Paul Sharkey 

Dr. Sharkey first came to Moody Beach in the 1950's to visit 

friends who had an ocean side cottage. In 1963 he purchased his 

own place on the westerly side of Ocean Avenue and has used the 

beach continuously since then. He used the Furbish access mostly 

-until 10 years ago when he purchased his own right of way. He 

sits in different areas on the beach and has always walked the 

beach on both wet and dry sand. 

Donald Peterson 

Mr. Peterson visited friends and a brother and uncle and 

walked the beach when he visited. In 1976 he began continuous use 

of the beach when he purchased his property on Furbish Road. He 

sits in various locations on the beach, depending on where his 

friends are. He swims and walks the beach in both the wet and 

dry sand area. He has also driven golf balls on the beach. 

Kenneth c. Ravioli 

Mr. Ravioli first visited Moody Beach in 1950. He has visited 

the beach every year since then except for 1968 and part of 1969 

when he was in Vietnam. From 1957 to the present Mr. Ravioli has 
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used the Furbish access. After entering the beach access he 

turns to the right and sits in front of the first or second 

house. Mr. Ravioli testified that when the number of people 

using the access way increased five years ago, he might have to 

go up to five houses to the right. Mr. Ravioli participated in 

the Kenary demonstration approximately ten ye.ars ago. He remembers 

Mr. Kenary claiming that his beach was private and then a half 

dozen back-lotters sat in front of Mr. Kenary's c;::ottage to deinonstrate 

their right to use the beach. Mr. Kenary came out and argued 

with them. A police officer arrived and stated that he didn't know 

what to do. Mr. Kenary asked the officer to evict the demonstrators. 

The officer.asked the demonstrators to leave to avoid a confrontation. 

The demonstration lasted approximately thirty minutes and there 

was no more trouble. 

Mr. Ravioli has swum and walked the beach for years. He 

uses the wet and dry sand. 

John and Marie Walsh 

Mr. and Mrs. Walsh have been coming to Moody Beach since 

1957. Until 1974 they came to Moody Beach on occasion to visit a 

friend. Their continuous use of the beach began in 1974 when 

they purchased a cottage on the westerly side of Ocean Avenue. 

Since 1974 they have used a variety of accesses and have sat in a 

variety of locations on the beach. 

Common Findings of Fact 

Except for the confrontation that several of the Tier II 

members had with Mr. Kenary, none of them ever had any problems 
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on the beach with any plaintiffs or anyone else. No Tier II 

members ever asked permi~~ion to use the beach and none ever 

received permission. 

µse the beach. 

They all just assumed they had a right to 

DISCUSSION 

To establish a personal easement by prescription, the Tier 

II members must prove what the Town had to prove on its public 

easement by prescription. They must prove continuous use for 

twenty years under a claim of right adverse to the owner, with 

his knowledge and acquiescence, or a use so open, notorious, 

visible, and uninterrupted that knowledge and acquiescence will be 

presumed. 

Many of the Tier II members had not established twenty years 

of continuous use of Moody Beach prior to the filing of this 

lawsuit. Those who did prove twenty years of continuous use take 

nothing against these particular plaintiffs. The Tier II owners, 

for the most par~, used the Furbish access, not the Bourne access. 

The only plaintiff located in the vicinity of the Furbish access 

is Mr. Kenary. He objected to the public's use of dry sand beach 

approximately ten years ago and called the police to have the 

public ejected. Alth?ugh the police refused to order anyone to 

move, it was clear that Mr. Kenary was not acquiescing in the 

public's use of his dry sand area. Mr. Kenary's objection was 

well known among the Tier II group, perhaps because he was the 

only ocean front owner who objected to the public's use of his 

land in the Furbish area. It meets the requirements for an 
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effective denial and remonstrance as discussed in Dartnell v. 

Bidwell, 115 Me. 227, 231 (1916). 
, 

Even if Mr. Kenary had not objected, it is difficult to see 

how Tier II members could establish an individual easement by 

prescription against individual plaintiffs on a beach that is 

divided into 120 or so individual lots. The testimony was unanimous 

that none of the Tier II members sat in front of the same cottage 

on a regular basis. Some sat in the same general area on a 

fairly,regular basis but not in front of the same cottage. How 

could an individual plaintiff be put on notice that a particular 

person is attempting to establish a private easement on a particular 

lot when the private person keeps sitting in different locations? 

It would not seem fair to allow a person to establish a private 

easement by prescription on a particular ocean front lot when the 

person seeking to establish the private easement may well not 

have ever sat on that particular lot at all and at least not Dn a 

consistent basis. That is the state of the record for all the 

Tier II members. It will not support the creation of a private 

easement by prescription independent of the general public's 

rights. 

CONCLUSION 
.. 

For the reasons stated above, I am satisfied that plaintiffs 

own their respective lots at Moody Beach subject only to the 

public's easement to fish, fowl and navigate in the intertidal 

zone and subject to those uses incidental to fishing, fowling and 

navigation that have been previously recognized by the Law Court 
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to exist in the intertidal zone along Maine's shorefront. These 

rights do not include general recreation. This decision doP.s · 

not necessarily mark the final chapter in the development of 

Moody Beach. This decision in no way diminishes the power of the 

Town of Wells or the State to transform Moody Beach into a public 

beach or a combination public-private beach by eminent domain, if 

they choose to do so. 

The entry by the clerk will be: 

On plaintiffs' first, second, eighth, ninth, 
twelfth and thirteenth claims, judgment is to the 
plaintiffs. The individual plaintiffs are requested to 
prepare individual proposed judicial declarations that 
they are vested with title to their property free and 
clear of all encumbrances except those of record and 
further subject only to the public's right to fish, 
fowl and navigate--as those terms have been defined by 
the Law Court--in the intertidal zones of this state. 
Plaintiffs are not to include in their proposed declarations 
or proposed judgment any form of equitable relief 
ordering the Town of Wells to obey the law... The Town 
of Wells has never indicated that it will not obey the 
law once the law has been clarified. On the competing 
motions for s U'lllrnary judgment on plaintiffs' claim 14 
r egarding the Intertidal Lands Act, summary judgment is 
granted to plaintiffs and 12 M.R.S.A. §§ 571-573 is 
declared to be unconstitutional as a violation of the 
separation of powers clause of the Maine Constitution, 
Article III, Section 2. 

DATED: September 14, 1987 

Williams. Brodrick 
Justice, Superior Court 
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STATE OF MAINE 
yoRI<, ss.

.L>;i·· 
t I: 1· 

,,: 1>

EDWARD B. BELL, et. al., 

Plaintiffs 

v. 

INHABIT.ANTS OF THE TOWN OF 
WELLS, et. al., 

Defendants 

.. , .. ..,. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

SUPERIOR. COURT 
CIVIL ACTION 
Docket No. CV-84-125 

AMENDMENT OF 
FINDINGS OF FACT 

Pursuant to M.R.Civ.P. § 52(b), the Court ORDERS that the 

following amendments or corrections be made to the findings of 

fact contained within its Decision of September 14, 1987: 

1. At Page 20, line 10 of the Decision, the following

sentence from finding of fact #7 should be deleted: 

Moody Beach was. originally owned by the Town of Wells. 

2, At Page 21 of the Decision, finding of fact #13 reads in 

part: 

The Town thought for.years that this public beach 
belonged to Wells. Sometime in the 1970's a Court 
determined that the Moody Beach parking lot and the 
beach in front of it belonged to Ogunquit. It was and 
remains a public beach regardless of ownership. 

The amended version of these findings should now read: 

The Town eventually came to o�ieve that the puoiic 
beach in front of the Moody Beach parking lot belonged 

-to Wells. and-not-.-Ogunquit .. - - In 1983,--a Court-determined.
that the Moody Beach parking lot and the beach-in front
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Date of 
Entry 

09/15/87 

WWA!ill H. HELL, et als 
Vs. TOON OF WELLS et als 

Docket No. Wo-8~5125 Docket Sheet o. 

@3) 
Under date of 08/27/87: 29 
Received Defendants Motion in Limine and for Sanctions and Memo 
of Law in Sup~ort of filed. . · 
Plaintiffs' Exhibit No. 240 (Deposition of Leo Shannon w/ deletions) 
marked, offered and admitted by stipulation. 

[ 

Defendant's Exhibits No. 62 ("Tu-elawny Pariers" James P. Baxter), 
No. 63 (''New England Rareities Discovered' - portion 1668)~and 
No. 64 (Me. Province & Court Records 1674) entry) marked, offered 
and admitted. Defendant's Exhibit No. 65 (History of Cape Elizabeth 
1965 Gordon) marked, offered and ~dmitted over objection. Defendant's 
Exhibit No. 66 ("History of Wells" Book Greenleaf, et al) and 
No. 67 (''New England Coast" Samuel Adams Drake) marked, offered and 
admitted. Defendant's Exhibits No. 70 A-Hand 70 J-0 (Walker Diaries) 
and No. 70R (Walker Diary) marked, offered and admitted. 
Defendant Tier II Group's Exhibit No. 177 (Deed - G. Harrison to 
Beauregards) marked and offered. Defendant Tier II Group's Exhihit's 
No. !78 (Deed - Beaureg~rd to J. Anderson), No. 179 (Deed - Lembree 
to H. & A Anderson), No. 180 (Deed - Tibbetts to Bertini 1959) and 
No. 181 (Deed - to Raymond & Judith Morin) marked, offered and admitted' 
Recessed to 08/28/87 at 9:00 A.M. at the Cumberland Cotmty Superior 
Court. 

Sixteenth day of Jury waived trial before Hon. William S. Brodrick 
at Cumberland County Superior Court 08/28/87. Patricia Parks, 
Court Reporter. Gail Anderson, Courtroom Clerk. 
Defendant Tier II Group's Exhibits No. 181 (envelope of photographs), 
No. 182 (Copy of Stan Jacobsen's Deed), No. 183 (Copy of John Sullivan' 
Deed), No. 184 (Copy of Donald Peterson's Deed) and No.185 (envelope 
of photographs) marked, offered and admitted. 
Defendant Tier II Group moves for admission of Depositions of 
Kenneth C. Ravioli #186, Marie Walsh #187, John M. Walsh #188 
and No. 189 copy of the Deed to Raviolis admitted without objections. 
Defendant Tier II Group rests. 
Plaintiffs rest. 
Defendant Town of Wells rests. 
Defendant State rests and moves for a directed verdict - U/A. 
Plaintiffs' closing arguments. 
Defendant State's closing arguments. 
Defendant Town of Wells' closing arguments. 
Defendant Tier II Group's closing arguments. 
Plaintiffs' rebuttal. 
Court takes case under advisement. (Brodrick, J.) 

-~PY of Defendant Tier II Group's.F::':.'!:'.'Jing.f t,f F:.w:. fiL:d JS/J:,':7. 

-State Defendant::;' Proposed Findings of Fact filed 09/02/87. 

Decision fiied by the C.ourt 09/14/87. (Brodrick_, J.) 

Judgment: "On plaintiffs' first, second, eighth, ninth, twelfth 
and thirteenth claims, judgment is to the plaintiffs. The individual 
plaintiffs are requested to prepare individual proposed judicial 
4:~lw;~Ji.ons . .tbaLtbey_,. are. vsst ed . .14th-".ta-t-l@,---t-a •· their,, proper-tr 
.f:I"e.E; __ @d_dea_:cof all...encumbrancesexcept-- thos-e----of-- reeord and 
further subject only to the public's right to fish, fowl aT?d 
navigate -- as those terms have been defined by the Law O:mrt --
in the·intertidal zones of this State. Plaintiffs are not ·to 
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Date of 
Entry 

09/15/87 

.l:illWARD B. BEU.,. et als 
Vs. 1DWN OF WEI.LS et als Docket No. CV-84-125 

include in their propose::] declarations or proposed judgment any 
fonn of equitable relief ordering the.Town of Wells to obey the 
law. The Town of Wells has never indicated that it l.,i.11 not obey 
the law once the law has been clarified. On the competing motions 
for sunrnary judgment on plaintiffs' claim 14 regarding the Intertidal 
Lands Act, surmnaryjudgment is granted to plaintiffs and 12 M.R.S.A. 
§571-573 is declared to be unconstitutional as a violation of the 
separation of powers clause of the Maine Constitution, Article III, 
Section 2." . 

Counsel notified to pick up copy of Decision at the Cumberland Cotmty 
Courthouse on 09/15/87. 

09/25/~ Proposed Final Judgments and Declarations of Title filed by Plaintiffs 
~ 09/22/87. . · 

-Objection to Plaintiffs' Proposed Judgment filed by Defendants Town 
of Wells and State of Maine 09/25/87. 
Motion to Amend Findings of Fact and to Add Findings of Fact filed 
by State and Town Defendants 09/25/87. 
Memorandun in Support of Motion to Amend Findings of Fact and To Add 
Findings of Fact filed by State and Town Defendants 08/25/87. 

al"I -Request for Certification of Costs filed by Plaintiffs 09/25/87. 
Affidavit of John D. Gleason with Respect to Cost of Expert Witness 
filed 09/25/87. 

3ib3-Certificate of Service filed 09/25/87. 

09/25/87 

10/01/87 

@•' 

Hearing had in Chambers on Plaintiff's Proposed Final Judgments 
and Declarations of.Title and Defendants' Objections - 'Attorney 
Bernotavicz to suhnit Final Judgments and Declarations of Title to 
reflect Justice Broderick's Order'. (Brodrick, J.) Hearing had 
in chambers on State and Town Defendants' Motion to Amend Findings 
of Fact and.to Add Findings of Fact - 'Motion Granted in Part and 
Denied in Part. Attorney Bernotavicz to file Amended Findings of Fact. 
(Brodrick, J.) Cindy Packard, Court Reporter. -

Amendment of Findings of Fact filed by the Court. (Brodrick, J.) 

(2:9) Final Judgments and Declarations of Title filed by the Court. 
(Brodrick, J.) ' · 

Having ordered that judgment be entered for the plaintiff, Edward B. 
Bell, on ~]:_1 pending counts of his complaint: It is hereby ORDERED, 
ADJUDG£D AND OECI.ARED that the plaintiff, E.dward B. Bell, is vestt;d 
with title to his prop:;:rty as described by deed in the York County 
Registry of Deeds, Book 1484, Page 422, free and clear of all 
encumbrances except those-of recc;,rd, if any, and further subject 
only to the public easement under the Colonial Ordinance of 1648 
in the intertidal por~ion of his property. 

Having ordered that judgment be entered for the plaintiffs, Robert V. 

n\,A!~et~, gn~~~~ ~pe~i~~s ~/t~tp1:~tit~~-!. 
·RooerF v-. ~---Be°tte· J. ··stirling,- are~ves"tecf°witli- title to their 
property as described by deed in the York County Registry of Deeds, 
Book 2139, Page 78, free and clear of all encumbrfil.lCES except those 
of record, if any, and further subject only to the public easement 
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Date of 
Entry 

10/01/87 

EDWARD .. B. BELL, et a1s 
Vs. 10WN OF WEJ.1..S, et als Docket No. 

1 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their property • 

.,Having ordered that judgment be entered for the plaintiff, Phyllis L. 
Wyne, on all pending counts of her.complaint: It is hereby ORDERED, 
ADJUI:GED and DECI.ARED that the plaintiff, Phyllis L. Wyne, is 
vested with title to.her property as described by deed in the York 
C.Ounty Registry of Deeds, Book 3083, Page 274, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of her property . 

...Having ·ordered that judgment be entered for the plaintiff, Nancy A. 
Walker, on all pen:::iing cot.mts of her complaint: It is hereby ORDERED, 
ADJUIX;ED and DECURED that the plaintiff, Nancy A. Walker, is vested 
with title to her property as described by deed in the York County 
Registry of Deeds, Book 1560, Page 178, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion ofher property. 

-Having ordered that judgment be entered for the plaintiff, George H. 
Schofield, on all perrling counts of his complaint: It is hereby 
ORDERED,. ADJUDGED and DECLARED that the plaintiff, George H. Schofield, 
is vested with title to his property as described by deed in the York 
County Registry of Deeds, Book 3026, Page 292, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of his property. 

-Having ordere:i that judgment be entered for the plaintiffs, George R. 
Pope, Phillip M. Pope, and Richard M. Pope, on all pending counts of 
their complaint: It is hereby ORDERED, ADJIJIX;ED and DECLARED that the 
plaintiffs, George R. Pope, Phillip M. Pope, and Richard M. Pope, 
are vested with title to their property as described by deed in 
the York Cotmty Registry of Deeds, Book 2748, Page 38, free and clear 
of all encumbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance of 
1648 in the intertidal portion of their property. 

~-Having ordered that judgment be entered for the plaintiff, Marion E. 
'e...!J/ Lord, on all pending counts of her complaint: It is hereby ORDERED, 

AilnJDGED and DE<:;LARED that the plaintiff, Marion E. Lord, is vested 
with title to her property as desc.dbed by de.ea :w 1.1.n~ IorK wunty 
Registry of Deeds, Book 2160,_ Page 546 and Book 3063, Page 145, free_ 
and clear of all encumbrances except those of record, if any, and 
further subject only to the p.iblic-easement under the Colonial 
Ordinance of 1648 in the intertidal portion of her property. 

-Having ordere:i tliat judgment be entered for the plaintiff, Richard J. 
King,• on all pending counts of his complaint: It is hereby ORDERED, 
ADJUDGED and DECLARED that the plaintiff, Richard J. King, is vested 
-with ·tit.l~'-to 'hts·-property-as-·desc:ri'beci'"'by ·tt~at•in ·. the ·York "t.ollfi1:Y 
Registry of- ··Deeds,·Boo1t··28.So, Page 92, free ·and ·c::.lear of·· all 
encumbrances except.those of record, if any, and further subject 
only to the p.iblic easement unde;c- th'? C.olonial Ord~nance _ of 1648.-in 
the intertidal portion of his property. · · · 
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Having ordered that judgment be entered for the plaintiff, Jean P. 
Kennan, on all pending counts of her complaint: It is hereby 
ORDERED, ADJUDGED and DECIARED that the plaintiff, Jean P. Kennan, 
is vested with title to her pr-0perty as described by deed in the 
York County Registry of Deeds, Book 2909, Page 343, free and clear 
of all encumbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance 
of 1648 in the intertidal portion of her property. 

Having ordered that judgment be entered for the plaintiff, Kevin _J. 
Howe, on all pending counts of his canplaint; It is hereby ORDERED, 
ADJUDGED and DECLARED that the plaintiff, Kevin J. Howe, is vested 
with title to his property as described by deed in the York County 
Registry of Deeds, Book 2162, Page 470, free and clear of all 
encumbrances except those of record, if any, and further subject only 
to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of his property. · 

ving ordered that judgment be entered for the plaintiff, John B. Howe, 
on all pending counts of his complaint: It is hereby ORDERED, ADJUDGED 
and DECLARED that the plaintiff, John B. Howe, is vested with title 
to his property as described by deed in the York County Registry 
of Deeds, Book 2559, Page 112, free and clear of all encumbrances 
except those of record, if any, and further subject only to the public 
easement under the Colonial Ordinance of 1648 in the intertidal portion 
of his property. 

Having ordered that judgment be entered for the plaintiffs, Norman ( -
and Maureen Bissonnett, on all pending counts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARID that the plaintiffs, 
Nonnan and Maureen Bissonnett, are vested with title to their property 
as described by deed in the York County Registry of Deeds, Book 
2155, Page 780, free and clear of all encumbrances except those of 
record, if any, and further subject only to the public easement 
tmder the Colonial Ordinance of 1648 in the intertidal portion of 
their property. 

~ ving ordered that judgment be entered for the plaintiffs, Randall 
~ Cooper and Jane C. Fall as Trustees of the Cooper Family Trust, on 

11 pending cotmts of their complaint: It is hereby ORDERED, DECI.ARED 
that the plaintiffs, Randall Cooper an4 Jane C. Fall as Trustees of 
the Cooper Family Trust, are vested with title to their property as 
escribed by deed in the York County Registry of Deeds, Book 2010., 
age 453, free and clear of all encunbrances except those of record, 

· f ~iJ', and further subject only to the public easement under the 
lonial _Ordinance of 1648 in the intertidal portion of their property. 

ving ordered that judgment'be entered for the plaintiffs, Gordon M. 
d lois E. Enfield, on all pending cotmts of their•complaint: It is 

ereby ORDERED, AD..JUIX;ED and· DECLARED that the plaintiffs, Gordon M. 
lois E. Enfield, are vested with title to their property as 

escribed_by deed in the York Co1.IDty Registry of Deeds, Book 2928, 
age 322, free and clear of all encunbrances except those of record, 
i··anr,-~-~fucther·'sabja..'t··-onl:y'""i:crth.e-··pub~S'"enent7ltfd~r· "tli"Er 
lon-i-al---Grdinance-ot----1648-·i:tcthe-tntertidal-po-rtion 'of· their ·property. 
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/Having ordered that judgment be entered for the plaintiffs, 
Barbara M. Stetson and Irving~- Marsden, on all_pending counts 
of their complaint: It is hereby ORDERED, ADJUDGED and DECU>.RED 
that the plaintiffs_, Barbara M. Stetson and Irving G. Marsden, are 
vested with title to their property as described by deed in the 
York C.Ounty.Registry of Deeds, Book 2028, Page 8, and Book 2887, 
Page 89, free and clear of all encumbrances except those of record, 
if any, and further subject only to the public easement under the 
Colonial Ordinance of 1648 in the intertidal portion of their 
property. 

-Having ordered that judgment be entered for the plaintiffs, Robert J. 
and Joan C. Maloney, on all pending counts of their complaint: It 
is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, Robert 

· and Joan C~ Maloney, are vested with title to their prop?rty as 
described by deed in the York County Registry of Deeds, Book 1599, 
P~ge 318, free and clear of all enctnnbrances except those of record, 
if any, and further subject only to the public easement under the 
Colonial Ordinance of 1648 in _the intertidal portion of their propert 

_Having ordered that judgment be entered for the~plaintiffs, Henry J. 
and Marie K. Magne, on all pending counts of their complaint: 
It j.s hereby ORDERED, AD.JUIX;ED and DECLARED that the plaintiffs, 
Henry J. and Marie K. Magne, are vested with title to their property 
as described by deed in the York County Registry of Deeds, Book 
2470, Page 187, free and clear of all encumbrances except those of 
record, if any, and further subject only to the public easement 
under.the C.olonial Ordinance of 1648 in the intertidal portion 
of their property. 

- Having ordered that judgment be entered for the plaintiffs, Gerard P. 
Lamoureux and Rachel Lamoureux, on all pending cot.mts of their compla 
It is hereby ORDERED, ADJUDGED.and DECI.ARED that the plaintiffs, Gera 
P. Lamoureux and Rachel Lamoureux, are vested with title to their · 
property as described by dee& in the York C.ounty Registry of Deeds, 
Book 2128, Page 257, free and clear of all encumbrances except those 
of recordhif any, and further subject only to the public easement 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their_ prpperty. 

--Having ordered that judgment be ent_ered for the plaintiffs, Richard N 
and Bernice R. Kenary, on all pending counts of their complaint: 
It is herepy ORDERED, ADJUDGED and DECLARED that the plaintiffs, 
Richard N. and Bernice R.· Kenaxy, are vested wHh titl~ to their 
property as described. by -deed in the York Coimty Registry of· Deeds, 
Book 1659, Page 199, free and clear of all encumbrances except those 
of record,. if any, and further subject only to the·public easement 
under the C.olonial Ordinance.of 1648 in the intertidal portion of 
their property. 

-Having order~d that judgment be entered for the plaintiffs, Warren H. 
· and Dorothy P. Jones, on all pending counts of their complaint: 

It is hereby ORDERED, ADJUDGED and_ DECLARED that the plaintiffs, 
. Wa:izren.-H.,.,-..2.nd-..Dor!1th!i ~:R ... ,J-em:~s,, ,~-2-. ves-tsd, ~Ji.,t.¾, ,:ti-t-1e · ·OO.-· t.½a!r. 
property .. .as . .descxibeci by. de-ed-•i-Il -the- :York-.Qmnty:Regis.try.of -Deeds.,. · 
Book 1809, Page 610 and 613, free and clear of al~ encumbrances excep1 

. those of record, if apy, and further subject only to the public 
easement tmder the Colonial Ordinance of 1648 in the intertial porti.or 
of their property. · · · 
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Having ordered that judgment be entered for the plaintiffs, 
Gunnar A. and Anna M. Hagstrom, on all pending counts of their 
complaint: It is hereby ORDERED, ADJUIX;ED and DECLARED that the 
plaintiffs, Gunnar A. and Anna M. Hagstrom, are vested with title 
to their property as described by deed in the York C.ounty Registry 
of Deeds, Book 1656, Page 123, free and clear of all encumbrances 
except those of record, if any, and further subject only to the 
public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of their property. 

~.,,. Having ordered that judgment be entered for the plaintiffs, Robert G. 
V' and Pauline D. Henderson, on all pending counts of their complaint: 

It is hereby ORDERED, ADJUDGED and DECLARED that the plaintiffs, 
Robert G. and Pauline D. Henderson, are vested with title to their 
property as described by deed in the York County Registry of Deeds, 
Book 1468, Page 132, free and clear of all encumbrances except those 
of record, if any, and further subject only to the public easement 
under the Colonial Ordinance of 1648 in the intertidal portion of 
their property • 

••■ Having ordered that judgment be entered for the plaintiffs, Eugene M. 
Vanloan, III and Gregory M. Telge, on all cotmts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, 
Eugene M. VanLoan, III and Gregory M. Telge, are vested with title 
to their property as described by deed in the York County_Registry 
of Deeds, Book 2633, Page 86, free and clear of all encumbrances 
except thoseof record, if any, and further subject only to the public 
easement urxier the C.olonial Ordinance of 1648 in the intertidal 
portion of their property. 

8 -Having_ ordered that judgment be- entered for the plaintiffs, Susan C. 
Treiss and Chelsey C. Remington, on all pending counts of their complaint: 
It is hereby ORDERED, ADJUDGED and DECIARED that the plaintiffs, Susan 
C. Treiss and Chelsey C. Remington, are vested with· title to their 
propoerty as described by d~ed in the ¥ark County Registry of Deeds, 
Book 2782, Page 203, free and clear of all encumbrances except 
those of record, if any, and (urther subject only to the public 
easement tmder the Colonial Ordinance of 1648 in the intertidal portion 

_ of their property. · 

Having ordered that judgment be entered for. the~ plaintiffs, Leo J. 
and Jane M. Shannon, on_all_pending counts of their complaint: 
It is hereby ORDERED, AD..JlJtGED and DECLARED.that the plaintiffs, Leo J. 
and Jane M. Sharman, are vested with•title to their property as 
described by deed in the York County Regist·;-y of Deeds, Book 1854, -
Page 550, free and clear of all encumbrances except those of record, 
if any, and further subject only to.the·public easement tmder ·the 
C.olonial Ordinance of 1648 in the intertidal portion of their pro~ty. 

Having ordered that judgment be entered for the plaintiffs, Winslow E. -
and Eileen F. Ryan, on all pending cotmts of their complaint: It is· 
hereby ORDERED, ADJUDGED and DECI.ARED that the_ plaintiffs, Winslow E. 
··antt<Et:teen?/ 'Rfa1t; ··afif·-·vest:ecr 'wftn "fitie cc>"'lheir· -property as·, · -
described ··by d~ed-lif the·York'-iliuiit"y":·Regist.r}'· of ·o:eeas·;· Book--2931, 
Page 175, free and clear of all encumbrances except those of record, 
if any, and further subject only to the public easement under the . 
Colonial Ordinance of 1648 in tl;:te intertidal portion of their property. 
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10/01/87 / Having ordered that judgment be entered for the plaintiffs, 
CEii, Francis X.- and Alice B. Hggan, on all pending counts of their 
~ complaint: It is her~by ORDERED, ADJUDGED and DECLARED that the 

plaintiffs, Francis X. and Alice B. Hggan, are vested wi-th title 
to their property as described by deed in York County Registry of 
Deeds, Book 1874, Page 766, free and clear of all encumbrances 
except those of record, if any, and further subject only to the 
public easement under the Colonial Ordinance of 1648 in the intertidal 
portion of their property. 

,,..Having ordered that judgment be entered for the plaintiff, Jean M. -
Hedman, on all pending cotmts of her complaint: It is hereby ORDERED, 
AD..JUIX;ED and DECIARED that the plaintiff, Jean M. Hedman, is vested 
with title to her property as described by deed in the york County 
Registry of Deeds, Book 1906, Page 37, free and clear of .all 
encumbrances except those of record, if any, and further subject 
only to the public easement under the Colonial Ordinance of 1648 in the 
intertidal portion of her property. 

Cai)/ Having ordered that judgment be entered for the plaintiff, Edward J. 
~ Haseltine, on all pending counts of his complaint: It is hereby 

ORDERID, ADJUDGED and DECLARED that the plaintiff, Edward J. Haseltine, 
is vested with title to his property as described by deed in the 

10/01/87 

York County Registry of Deeds, Book 2054, Page 216, free and clear 
of all enctnnbrances except those of record, if any, and further 
subject only to the public easement under the Colonial Ordinance 
of 1648 in the intertidal portion of his pr9perty. 

Judgment on these actions.having been so entered on the docket, a 
copy of these FINAL JUDG.t1ENTS and DECI.ARA.TIONS OF TITIE are to be 
duly recorded in the York County Registry of Deeds pursuant-to 
14 M.R.S.A. §6654. · . . 

Copy of-Final Judgments and Declarations of Title mailed to 
J. GleasOI), Esq. , . P. Stern, Esq., W. Knowles, Esq. and B. Bloom, Esq. 

/ Transcript of Testimony of: Robert Littlefield before Hon. William 
S. Brodrick on August 13, 1987 filed by Cindy Packard, Official Court 
Reporter. 

r Certificate of Costs on Appeal filed by James C. Chute, Clerk of the 
Law Court, 10/05/87. 

Defendants' Objections to Plaintiffs' Request for Certification of 
C.Osts file.J lG/,}5/87. . . · · · 

- Defendant Tier II Group's Objections to Plaintiffs' Request for 
Certification of C.Osts filed. · 

_,,,,,. Notice of Appeal to the Law Court Under Rule 73(b) filed by Defendants 
State of Maine, Maine Bureau of Public Lands, the Inh._ Town of Wells, 
and the Selectmen Town. of Wells, 10/13/87. · · · 
Attested copy of Notice of Appeal mailed to P. Stern, Esq.,. 

-.S.,..,. .st... J?,._ .lhe:x tP.x.~-- F-sq.,...~-M.. 5__..,,.J:le,aly 7 ,_Es,q.,..~,W£ , Kµow.l,es-,.--:E.sq,,,. + 
B •. -Bloom,. .Esq._~ ___ H. _Richa.rdson.,-. .E.s.q....,..-Ci.ncfy_Eac.k.a.rd.,.--Pat.ricia Earks 
and Macy Riley, Court Reporters, Hon. William S. Brodrick and to 
Hon. James C. Oiute, Clerk of the:taw Court. (Attested copy of 
docket entries mailed to Mr. Oiute). 
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